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TRIS nn 
| TO THE 


: Earl of MIDLET ON, 


My Lord, 
HE Natural way of Lear- 
ning all Arts and Scien- 
- ces, is to*know, Firſt, the 
- Terms uſed in them, and the 
. Principles upon which they are 
founded, with the Origins of the 
/ one, and the Reaſons of the o- 
| ther. A Colletion of theſe Terms 
| Fand Principles is in Law called 
| Taſtitutions ; And the Natural 
'*\ and eafie way of Writing theſe, 
| is by going from the firſt Princi- 
| vple to aſccond, and from that to 
>a third: The admird Method 
wof Euclid in his Elements, though 
uch neglected by all, who have 
Iwritten Inſtitutions of Law ; in 
| which, not only many things 
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' neceſſary are inſerted, as m_ 
| 'a 
I2NY204 


Epiſtle Dedicatory. 
all the third Book of Fuſtinzans 
Inſtitutions ; the Differences be- 
twixt the Sabjnianj} and Proculi* 
ani, &c. Many Fundamental 
Titles are omitted. as all the 
matter of Reſtitutions : And 
many things are taught in the 
firſt Book, which cannot beunder- 
ſtood till the fourth be read. 

1 have therefore in theſe my 
Inſtitutions treated of nothing 
fave Terms & Principles, leaving 
nothing out that is neceſſary, 
and inſerting nothing that is con- 
traverted ; ' in all which I have 
proceeded, building always one 
Principle upon another ; and 
expreſſing every thing in the 
Terms -of the Czvz/ Law, or in the 
Stile of Ours reſpectively ; fo 
that if any Man underſtand fully 
this Little Book; Natural Rea- 
ſon, and Thinking, will eaſily 
ſupply much of what is diffuſed, 
through Our many Volums of 

: | Trea- 


Epiſtle Dedicatory: 
Treatiſes, and Deciſions ; Where- 
as tho ſtudying thoſe, would not 
in many years give a true Idea 
of Our Law ; and does rather 
diſtract than inſtru&. And I have 
often obſerved, that moeLawyers 
are ignorant for not underſtand- 
ing the firſt Principles, than for 
not having read many Books ; 
As it 15 not much ryding, but 
the ryding in the known road, 
which brings a Man to his Lodg- 
ing ſoon, and ſecurely. 

My Lord, You obſervd very 
juſtly to me, that /»/titutions are 
a Grammar; and therefore,( which 
is a great encouragement to all 
Readers of [»ſtitutions, ) they 
who underſtand the Inſtitutions 
of any one Nation, will ſoon learn 
the Law ofany other : For though 
Terms, Forms, and Cuſtoms, 
differ ; yet the great Principles 
of Juſtice and Equity are the ſame 
1n all Nations. Iſend mine _ 

ore 


Epiſtle Dedicatory. 

fore to your Lordſhip, not be- 
. cauſe you need them, but that 
you may judge, if my I»/titutions 
will be able to juſtifie your Paral- 
fel; Nor find I greater reaſon for 
changing my Patron in this Se- 
cond Edition, than for changing 
the Principles laid down in the 
Inſtitutions, which I formerly 
preſented to you. 


Nec Phebo gratior ulla ef} ; 
Luam ſibi que Vari preſcripſit pagina 


Nomen. 


— Advertiſement. 
{| *'He Author having confider- 
ed,that the firſt Impreſſion 

was Printed by a blotted Copie 
in write, and that ſome Notes 
upon papers a-part, had either 
fallen by, or were miſplaced, to 
which he had not leaſure to advert; 
Becauſe the Book was Printed in 
time of Seſſion; and when the 
Author was likewiſe much divert- 
ed by publick Imployment. He 
therefore thought it neceſſar, to 
give this ſecond Edition ( the 
ſt being now quite ſpent ) in 
which he has employed his laſt 
Care in CorreQing this Impreſ- 
fion, wherein ſeveral things are 


Corredted, and many neceſfar 
things Added. 


THE 


 FEldinburgh, March 18. 1684, 


T is ordered by the Lords of 
His Majeſties moſt honour- 
able Privy Council, That none 

ſhall Re-print, or Import into this 

Kingdom,the Book intituled; The 

Inſtitutions of the Law of SCO7- 

LAND, by Sit George Mackenzie 

of Roſchaugh, His Majeſty's Ad- 

vocat, for the ſpace of Nineteen 

Years, after the date hereof, with- 

out the Conſent of the Author ; 

under the pain of Confiſcation of 

Ee the whole Copies, and further 
Puniſhment as the Council fhall 

think fit. Extracted by me 

Pat. Menzies, Cls. S$tz. Clz, 


220220220 Ho oo Hon lions | 


The which A& of Counctf, 
with all the Clauſes therein con- 
tained : The ſaid Lord Advocat 
doth hereby Aſſign in Favours of 
Thomas Broun, his Heirs or Af- 
ſigneys. 6. M, 
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TITLE I: 
Of L AW S inGeneral. 


J: STICE, # 4 conſtant and per- fuſtice, 
petual Will, and Inclination to give 
every Man what i due to him. 

LAW, is the Science which tcacheth t aw. 
| us fo do Fuſtice, | | 

This Law, in a large acceptation, is Diviſiot 
divided into the Law of Nature. Law of of Law. 
Nations, and the Civil and Iunicipal 
Law of each particular Country. 


2 
Book I. 


Law of 
Natiolls, 


Munici- 
pal Law. 


Df Laws in general. 


The Law of Nature comprehends thoſe 
Diftates which Nature bath taught all 


liveng Creatures, Inſtances whereof are 


 Self-defence, Education of Children; and 


generally, all thoſe common Principles, 
which are common to Man and Beaſts 
and ths ts xather innate Inftintt, than po- 
fitrve Law. 

The Law of Nations is peculiar to 
Aaukind only, difiated by right Reaſon, 
and is divided into the Original and pri- 
mary Law of Nature, that flows from 
the firſt and pureſt Principles of right Rea- 
ſon ;, ſuch as Reverence to GOD, Keſpet# 
to our Country, and Parents. And the 
ſecondary, and conſequential Law of Na- 
cure, conſiſting of theſe general Conclu- 
ſtone, m which ordinarly all Nations a- 
gree, and which they draw by way of 
neceſſary conſequence, from thoſe fir? 
Principles. And under this part of the 
Law of Nations, are comprehended, the 
Obligations arifing from Promiſes, or 
Contrats, the Liberties of Commerce, 
the Ranſoming of Priſoners, Security of 
Amvaſſadors, and the-like. 

Civil, or Municipal Laws, are the par- 
ticular Laws and Cuſtoms of every Na- 
tion, or People, who are under one Sove- 
reign Power. 

The 


Df Laws in general. 3 


The Romans having ſtudied with great Tit. I. 
exaCtneſs the Principles of Equity and TW 
Juſtice, their Emperor Faſtinian did cauſe Roman 
digeſt all their Laws into one Body, 14 
which is now called by moſt polite Na- 

. tions (for its Excellency) the Civil Law ; 

and as this Civil Law is much reſpe&ed 
generally, {o it has great influence in Scot- 

land, except where Our owna expreſs 

Laws or Cuſtoms have receded from 

*Xijit. And by the Common Law in our * K. ]. 6. 
Acts of Parliament is meant the + Cz- Par. 8- 
vil Law, + : * 

The Popes of Rome, in Imitation of , par. 4. 
the Civil Law, made a Body of Law of A& $1. 
their own; which, becauſe it was coms- K. Jam. 
piled by Churchmen, it was called The 5 _ Go 
Canon Law || : and though it has here g ary 
no poſitive Authority, as being compiled par. g. 
by private Perſons at the defire of the AR 2a. 
Popes, eſpecially ſince the Reformation z K- Ja. 6- 
yet our Eccleſtaſtick, Rights, were {ettled mo = 
thereby before the Reformation : And be- þ canon 
caule many things in that Law, were Law. 
founded upon material Fuſtice, and ex- 
aaly calculated for all Churchmen ; 
therefore that Law is yet much reſpected 
among us, eſpecially in what relates to 
Conſcience, and Eccleſtaftick Rights, 


B 2 


Ousg 


4 Of Laws in general. 


Bookl. Our Municipal Law of Scotland, is 
WATVY made up partly of our written and partly 
Municipal of our unwritten Law : Our written Law 
Law of comprehends, Firſt, our Statutory Law, 
Scotland. which confilts of our Sratutes or Afts of 
* As of Parliament. Secundo, The As of Se- 
Parlia= gderunt, which are Statutes made by the 
Nr 5,. Lords of Seſſion, by virtue of @ parti- 
dent, Cular Af of Parliament, * impowering 
K. Ja.g, them to make ſuch Conſtitutions as they 
Par. 79. ſhall think fit, for ordering the procedure 
At 93- and forms of adminiſtrating Juſtice, and 
theſe are called Acts of Sederunt ; be- 
cauſe they are made by the Lords ſiting 
in Fudgment, but are not properly Laws, 
the Legiſlative Power being the King's 
Prerogative, Tertzo, The Books of Ke- 
Regiam £i4a92 Majeſtatem, which are generally 
Majeſta- looked upon-as a part of Our Law; 
rem. which with the leges Burgorum, and 
the other Tractates joined by Skeen to 
them, are called the Old Books of Our 
Law, by many expreſs Acts of Parlia- 
*K. Ja, ment *. Though the Books of Regiam 
I. Par. 3, ajeſtatem, were Originally but the 
5s Works of one private Lawyer, writing 
oa by way of Infiitution, and are now very 
AR 11g. Much abrogated by Cuſtom. 
Unwriccen Our unwritten Law, comprehends the 
Law. conſtant Tratt of Deciſions, paſt by the 
| ; ords 


Df Laws in general. 


Lords of Seffion, which is conſidered as Tir. I, 
Law; the Lords reſpecting very much CyVJ 


their own Decifions 3 and though they 
may, yet they uſe not to recede from 
them, except upon grave Conſiderations. 
Secundo, our Antient Cuſtoms, make up 
part of our Unwritten Law, which have 
been univerſally received among us. 
The tacite Conſent of King and People, 
operating as much in thele as their ex- 
preſs concourſe does in making Laws : 
And ſuch is the Force of Cuſtom or Con- 
ſaerude, thatif a Statute after long ſtand- 
ing has never been in obſervance, or ha- 
ving been,has run into deſuetude; Conſuc- 
t1de prevails over the Statate till it be re- 
newed either by a ſucceeding Parliament, 
or by a Proclamation from the Council : 
For though the Council cannat make 
Laws, yet they may revive them. 


Some Laws are called Declaratory, be- Declara- 
cauſe they do not introduce any new Law, tory Laws. 


but declare what formerly was Law; and 
theſe may look backward, (that is to ſay) 
Caſes even Prior to the Statute muſt be 
Regulated by them; though generally 
Laws look forward, and regulate only fu- 

ture Caſes. 
Laws ſhould Command,not Perſwade ; 
and though the Rabrick (or Title) and 
B 3 Narra- 


6 


Book I. 


Of Jurisdiaion and 


Narrative of the Statute, may direct 'a 


LV doubting Judg, yet it the Statutory words 


CorreRto- 
Ir yY Laws. 


Favoura- 


ble Laws, 


Juriſdi- 
ion of 


be clear, they ſhould be followed in all 
Caſes. 

All Laws ſhould be ſo interpreted as 
to evite Abſurdities, and as may beti 
agree with the Mind of the Legi/lator and 
Analogy, or general deſign ot the Com- 
mon Law. 

Correftory Laws (fo we call theſc 
which abrogate or reſtrift former Laws) 
are to be ſtriftly interpreted, for we ſhould 
recede as little as can be from received 
Laws. 

F avonrable Laws are to be extended, 
aud the parity of Reaſon often prevails 
with our Judges to extend Laws to Ca- 
ſes that are founded on the ſame Reaſon 
with what is expreſly determined by the 
Statute, 


TS 6h. IL 
Of Turiſdiftion and Judges in General. 


Aving reſolved to follow Jzſtinian's 
Method, (to the end there may be 

as little difference found betwixt the Ci- 
vil Law and ours, as is poſſible 3 and 
* that 


Judges in general. 7 


that the Reader may not be diſtracted by Tit. II. 
different Methods) I doreſolve, Firlt, to 5 w 
lay down what concerns the Perſons of ObjeQa 
whom the Law treats.  Secundo, what Jus. 
concerns the things thernſclves treated of, 

ſuch as Rights, Obligations, &c. Tertio, 

| The Atitions whereby theſe Rights are pur- 

| ſued, which anſwers to the Civilzans, 

Objetta juru, viz, Perſone, Res, & 
Attiones. 

The Perſons treated of in Law, are Perſons 
either Civil or Eccleſiaſtick, the Chief of _ mn 
both which in a Legal Senſe are Judges, Rick. _ 
with whom we ſhall begin. And for the 
better underftanding of their Office, it is 
fit to know, that Juriſdiftion is a Power 
granted to a Magiſtrate to cognoſce upon, 
| and determine in Canſes, and to put the 
| Sentence or Decreet to execution, in ſuch 
manner as either his Commiſſion, Law, or 
Prattice does allow. - 

All Furiſdiftion flows originally from x. C. 2. 
the King, fo that none have Power to Par. 1. 
make Deputes, except it be contained in _ Zo 
their Commiſſion, and if a Depute appoint \Q" 3 
any under him, that Sub-Depute 15 called: 
properly a Subſtiemte ; and every Judge 
is anſwerable for the Xalverſation of his 
Depute. 


B 4 Furiſe 


$ Df Jurisdiction any 


Book 1, Furi/diftion is either Cumulative, or 
—» Privative , Cumulative Juriſdiftion is 
ut i- when two Fuages bave Power to judg the 
1on Cu- (ame thing : And generally it is to be re- 
pars membred, that the King is never fo de- 
riva- ; : 
tive. nuded, but that he retains an inherent 
| Power to make other Judges with the ſame 
* K. C. 2, Power that he gave in former * Commiſ- 
Par. 3. fions : And thus he may erect Lands in 
Af. 18. a Regality, within the Bounds of an 
Heritable Sheriff-ſhip, and Burghs Royal, 
within the Bounds of a Regality; and 
theſe Bounds within which a Judg may 
exerce his Juriſdiction, is called his Ter- 
ritory ;, fo that if any Judg exerciſe Ju- 
1ſaittion without his Territory, his Sen+ 
tence 1s null; and among thoſe who 
have a Cumulative Jursſdiftion, he who 
firſt cites, can only Judg and this is 
called Jus Preventionis. 
 Prwvative Juriſdiftion, is when one 
| Tudg bas the ſole Power of Fudging, ex- 
cluſrve of all others ;, ſuch Power have the 
Lords of Seſſion in judging Declarators of 
Property, Aftions of proving the Tenor, 
Ceſſiones Bonorum, &c. 

Furiſdiftlion is founded to any 7uat, 
either becauſe the Defender dwells within 
bu Territory, which is called, Sortjri fo- 
rum vatione domicilis : or, Secunde, be- 

: cauſe 


CE, 


—_ a 


XUM 


OE II 


Judges in general. 3 
cauſe the Crime was committed within hu Tit. IT. 
Territory, which is called Ratione delifti , xr 
or, Tertts, If the Perſon purſued, have 

any immoveable Eftate within his Terrs- 

tory, though he live not within the ſame, 

he may be purſued by any Afton to affebt 

that Eſtate, which 1s called ſortirs forum 

ratione rei ſite. 

A Furiſdition is ſaid to be Prorogate, Prorogate 
when a Perſon not otherways ſubjeft, ſub- Juriſdi- 
mits hinfelf to it, as when he compears 
before an incompetent Fudge, and propones 
Defences. : 

All Judges with us muſt take the Oath 
of Allegiance, * and the Teſt, f whercby » x, c., ,, 
they Swear to maintain the Government Par. 1. 
of Church and State, as it is now eſta- Sl. r. 
blifhed ;, and an Oath de fideli admini- AR 17+ 
ftratione, before they exerce their Office : LO 
and no excommunicate Per fon, nor Rebel 
againſt the Government, can Judg by our 
Law. 

If a Perſon be purſued before a Judg Advoca- 
who is not competent, he may complain *19n of 
to the Lords of Seſſion, and they will Cunith 
grant Letters of Advocation, whereby 
they Advocate ; that is to ſay, call that 
Cauſe from the incompetent Fnag to them- 
ſelves : And if after the Letrers of Ad- 
vocation are intimated to that Judge, he 
yet 


— 


———— 
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10 
Book I. 


Df JurisSdiction and 


yet proceed, his Decreet will be null, as 


WY given Spreto mandato. | 


Diviſion 


Furiſdiftion is either Supream, Infe- 
7:07, or Mixt : Theſe Courts ate proper- 


of Juriſdi- ly called Szpream, from whom there us 


ions. 


Supream 
Courts. 


Infertor 
Courts. 


na Appeal to any Higher Judicatory, {ach 
as the Parliament, Privy Council, Lords 
of Seſſion, the Criminal Court, and Ex- 
chequer. Inferior Judges are ſuch, whoſe 
Decreets and Sentences are liable to the 
Reviews of the Supream Courts, as She- 
riffs, Stewards, Lords of Regality, Infe- 
ruor Admirals, and Commiſſars, Magi- 
ſtrates of Burghs Royal, Barons, and Ju- 
ſtices of Peace. Mixt Juriſdiction par- 
ricipates of the Nature both of the Su- 
preans and Inferior Courts; ſuch a Juriſ- 
diction have che High Admiral, and 
Commiſſars of Edinburgh, Both which 
are in fo far Supream, that Maritim Af- 
fairs, and Confirmations of Teſtaments, 
mult come in and be tabled before the 
High Admiral, and Commiſſars of Edin- 
burgh, in the firſt inſtance. As alſo, they 
both can reduce the Decreets of Inferior 
Aamirals and Commiſſars : But ſeeing 


their Decreets are ſubjed to the review of 


the Lords of Seſſion, they are in1o far In- 


terior Courts, 


No 


CC re a I Teeny 


Judges fn general. Ir 


No inferior Judg can judg in the Cau- Tit. III, 
' ſes of ſuch as are Conſin-germans to him, THY WI 
or of a nearer degree, cicher of Affinity 
or Conſanguinity - But there is ſo much 
truſt repoſed in the Lords of Seſſion, that 
by a ſpecial * Statute, they can only be * KF. 6. 
declined in Caſes relating to their Fathers, ory "> 
Brothers, Sons, Nepbews, or Uncles ; AI 
which by a late Statute F, is likewiſe ex- * x.C. 2. 
tended to the degrees of Affinity, and to Par. 3. 
the Lords of Privy Council and Exche- A& 13+ 
quer,. and the Commiſſioners of Fuſtitia- 
7y, and to all other Fudges within the 
Kingdom. 

The Members of the College of Fu- 
ftice have this Privilege, that they cannot Privilege 
be purſued before any Inferior Judg ; and of che Co 
if they be, the Lords will Advocate the !<2< of Ju- 
Caule to themſelves. —_ 


SIT Oh 


Of the Supream Judges and Courts of 
SCOTLAND. 


"EY King is the Author and Foun- 

tain of all Power, and is an abſo- , ,, p 

lute Prince, having as much Power as any p,. J rag 

King or Potentate whatſoever, * f—_ AR, 251, 
js 


12 


Book I. 
AV 
* K.C. 2. 
Par. 1. 
Seſl. r. 
AR 5. and 
Ts. Par.3. 
AR 2. ; 
Tat 3. & 
In. Par.1. 
Ch. 2. 


Of the Stupzrram Judges 


his Power from GOD Almighty alone Y, 
and ſo not from the People. The ſpecial 
Privilezes that he has,arc called, Hs Pre- 
roga'ive Royal, ſuch as that he only can 
make Peace or War, call Parliaments, 
Conventions, Convocations of the Clergy, 
make Laws +: And generally all Meet- 
ings called without his tpecial Command 
are puniſhable ||: he only can remit 
Crimes, legitirnate Baſtards, name Judges 


 andCounſellors, give Tutors Dative, and 


naturalize Strangers, and is Supream over 
all Per ſons, and in all Cauſes, as well Ec- 


_ Cleſiaftick as Civil *, 


The Parliament of old was only the 
King's Baron Court, in which all Free- 
holders were obliged to give ſute and 
preſence in the ſame manner that Men ap- 
pear yet at other Head Courts. And 
therefore, ſince we had Kings before we 
had Parliaments, it is evident that the 
King's Power flowed not from them. 

The Parliament is called by Proclama- 
tion now on Forty days, though it may 
be adjourned by Proclamation on Twen- 
ty days preceding the prefixt day, at 
which it ſhould have met ;, but of old it 
was called by Brieves out of the Chan- 
cellary, It conlitts of three Eſtates, viz. 
the Arch-Biſhops and Biſhops ; and - 

ore 
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fore the Reformation, all Abbots and Tit. 1IE 
AMitred Priors lat as Church-men. Se- Ly 


cundo, The Barons, in which Eſtate are 
| comprehended all Dukes, Marqueſſes, 
Earls, Viſcounts, Lords, and the Com- 
miſſioners tor the Shires ;, for of old all 
Barons who held of the King did come 3 
but the Eſtates of lefſer Barons not being 
able to defray this Charge, they were 
allowed to ſend Commiſſioners for every 


Shire : * And generally every Shire ſends * K. ]. 1, 
two, who have their Charges born by Par. 7. 


the Shire. Tertio, The Commiſſi oners At 


Iol, 


K. ). 6. 


for Burghs Royal, each whereot is al- pp. 
lowed one, and the Town ot Edinburgb ac 311. 


two z though all the three Eftates mult 
be cited, yet the Parliament may pro- 
ceed, albeit any one Elitate were abſent, 
or being preſent would difaſſent. The 
Legiſlative Power is only in the King, 
and the Eſtates of Parliament only con= 
ſent 3, and in Parliament the King has 4 
Negative Poice, whereby he may not only 
binder any Aft to paſs, but even any Over- 
tures to be firſt Debated there. The 
Acs of Parliament muſt be proclaimed 


upon Forty days, that the Zieges may *K. ]. 6. 


know them ; and til] theſe Forty days 
clapſc, they are not binding *, 


* To 


bo— 


Par. 7. 


At 128, 


I4 
Book I. 
KW 


Lords of 
the Arti- 
cles. 


*K.C. 2. 
Par. I. 
Sell. 3. 
Aqﬀ 1. 


Conven- 
ton of: 
Eſtaces. 


Df the Supzeam Judges 


To ſecure the Crown againſt Factions, 
and impertinent Overtures in open Par- 
liament, our Parliaments chooſe before 
they proceed to any buſineſs, ezght out of 
each State, who with the Officers of 
State, determine what Laws or Overtures 
are to be brought in to the Parliament ; 
and they are therefore called The Lords 
of Articles : And are choſen in manner 
following, Firſt, the whole Biſhops go 
by themſelves, and the Nobility by them- 
ſelves 3 and the Clergy make choice of 
eight Noblemen, and the Noblemen 
make choice of eight Biſhops 3 and then 
both Clergy and Nobility meet together, 
and make choice of eight Barons, and 
eight Burgeſſes; which Election being 
reported to the Parliament, it is by them 
approven : And then the Commiſho- 
ner adds to them the whole Officers of 
State*, 

We have another meeting of the three 
Eſtates, called, The Convention of Eft ates , 
which is now called upon Twenty days, 
and proceeds in the ſame way that the 
Parliament does, differing only from it 
in that the Parliament can both impoſe 
Taxations, and make Laws ; whereas the 
Convention of Eſtates can only impoſe, or 


rather offer Taxations, and make Statutes 
J fox 


and Courts of Scotland. 


for uplifting thofe particular Taxations, Tit. III. 
but can make no Laws. And of old, -yVv 


I find by the Regiſters of the Conventions, 
(the eldelt whereof now extant,is in Arno 
1583.) that the Convention of Eſtates 
conſiſted of any number of the three E- 
ſtates, called off the Streets ſummarly by 
the King ;, and yet they cried down or 
up Money, and judged Procefles, which 
now they do not. 


The Privy Conncil is conſtituted by 4 Privy 
ſpecial Commiſſion from the King, and Council. 


regularly their Power extends to Matters 
of Publick Government ;, in order to which 
they puniſh all Riots, for ſo wecall Breach 
of Peace. They ſequeſtirate Pupils, give 
Aliments to them,and to Wives who are ſe- 
wverely uſed by their Huibands, and many 
ſuch things which require ſo ſu-mar pro- 
cedour,as cannot admit of the delays nece(- 
ſary betore other Courts : And yet if any 
of theſe dip upon Matter of Law, (for they 
axe only Judges in fatto) they remit the 
Cognition of 1c to the Sethon, and flop 
till they hear their Report. The Council 
alſo may delay Criminal Executions, and 
ſometimes change one Puniſhment into ano- 
ther, but they cannot remit Capital Pu- 
neſhments : They may alſo Adjourn the 
Seſſion, or any other Court : It has its 
own 
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Book I. own Preſident, who preſides in the Chant- 

yV cellor's abſence, and its own Signet and 

Seal: All who are cited to compear 

there, muſt be perſonally preſent, becauſe 

ordinar]y the Purſuer concludes, that they 

ought 'to be perſonally puniſhed. All 

Dyets are peremptor, all Debate is in 

Write, no Advocate being ordinarly al- 

lowed to Plead before them, becauſe the 

Council only judges in Matters of Fa@t. 

The Lords The Lords of Council and Seſſion are 

of Council Judges in all Matters of C:vl Rights ; of 

aq old they were choſen by the Parliament, 

-PY Ls and were a Committee of Parliament *, 

Par. 14, But the preſent 2fodel was fixt and eſta« 

Ats61, bliſhed by King James the Fifth, after the 
62, & 63. Model of the Parliament of Pars *. 

—_ J.s Of old it conſiſted of ſeven Eccleſia- 

A& = flicks, and ſeven Laicks, and the Preſident 

37, 38, Wasa Churchman 5 but now all the fifteen 

39, 49. are Laicks, And there fits with them four 

Noblemen, who are called Extraordinary 

Lords, and were allowed to tit co learn 

rather than decide 3 but now they Vote as 

well as the Ordinary Lords, All the Lords 

are admitted by the King, and by Statute 

cannot be - admitted till they be Twenty 

* K. Ja. 6. five Years of * Age,and except they have 

Par. 12. a2000 lib. or 20 Chalders of Viftual in 
At 132+ yearly Rent, Nine are a Quorum. 

| Crimes 


Courts of Scotlatid. 17. 


Crimes of old, were judged by the Tit. III. 
Fuſtice General, Juſtice Clerk, and two © rw 
Fuſtice Deputes z3 but now five Lords of Criminal 
Seſſion are joined to the Jultice General, Ju9g&- 
and Juſtice Clerk, and they are called the 
Commiſſioners of Fujticiary, becauſe they 
fit by a ſpecial Commitiion : Four of * K. C; 2; 
which number make a Quorum in time Par. 2. 
of Setſion, three in time ot Vacance, and = Ze 
two at Circuit Courts *. ———— 

The Exchequer, is the King's Cham- Exche- 
berlain-Court +, wherein he judges 4J*r- 
what concerns his own Revenues 3 it TK-C:t; 
conſiſts of the Theaſaurer, (in whole _ ys 
Place are ſometimes named Commeſſieners 2X 
of the Theaſaurary ) the Theaſaurer De- 
pate, and as many of the Lords of Ex- 
chequer as His Majeſty pleaſes: 

The High Admiral has a Commiſſion High Ad: 
from. the King to judge in all Maritime miral. 
Afﬀeairs, not only in Civil but alſo in Cri- 
minal Caſes, where the Crime is com- 
mitted at Sea, or within Flood-mark ; 
nor can the Lords of Sefiton advocate 

Cauſes from him ||, though they can re- ir. E. 2; 
duce his Decreets, as he does the De- par, 3, 
creets of all inferior Admirals, or Admi- ARs 16; 
ral Deputes; 


Tit: 
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Book I. 
GW 


Steriff. 


7K. ). 6. 
Par. 126 


Aqﬀt 24, 


*K.C.2 


Par. I. 
Seſl, 3. 
AR 15. 


Df Jnferio2 Jurisdictions, 


TIT... ty, 
Of Inferior JuriſdiQions and Conrts, 


N? Judicature whatſoever can fit in 
time of Parliament, without a 
Diſpenſation from the Parlianient 3 and 
no Inferior Court can fit in time of Va- 
cance without a Diſpenſation from the 
Lords of Seffion : But after Michaelmas 
Head Court the Reſirition ends, and 
they may at any time proceed to cognoſce 
Crimes, without Diſpenſation for Intereſt 
Reipublice, that Crimes be puniſhed with- 
out delay. 

The Sheriff is the King's Chief and 
Ancient Officer, tor preſerving the Peace, 
and putting the Laws in execution ||; he 
has both a Civil and Crimmal Jursſdi- 
&:on, and his Commiſſion is under the 
Great Seal, he is obliged to raile the 
Huy and Cry after all Rebels, and to ap- 
prehend them when required 3 to ath(i 
fuch as are violently diſpoſſeſt 3 to appre- 
hend- ſuch as ſay Maſs, or trouble the 
Peace, and take Caution for their appea- 
rance * ; Heis Judge in all Crimes, ex- 


. Cept Treaſon, and the four Pleas of the 


Cr OWN, 


and Courts. 


Crowh,to wit, Murder, F ire-r aiſng Rob. Tic. IV: 


bery, and raviſhig of Women *, but 


Murder he can only judg, if the Murde- * Leg. 
rer was taken with red Hand, that is to Mak: 2: 


fay, immediately committing the Murder ; - 


in which Caſe, he muſt proceed againſt atrach: 
him within three Suns; and in Theft he cap; 79: 


may judg, if the Thief was taken with 
the Fang. 

The Sheriff is alſo Fudg competent, to 
puniſh. Bloodwits, for which he may tine 
in 50 Pounds Scots, but no higher Regu- 
larly ;, except the Riot be 4trociouis, or ag - 
gravated by the Circumſtances of rhe 
Time and Place, when and where it was 
committed, or of the Perſons upon whom 
it was committed, He may likewiſe for 
Contumacy fine in 5o Pound Scots. 

Royal Burghs are not Sheriffs within 
themlelves, except the King grant them 
the Privilege by a ſpecial Conceſſion 5 and. 
even when they are erected Shersfs with- 
in themſelves, they are not exem'd from 
the Sheriffs Jari/diftion, within whoſe 
Bounds the Burgh doth lye; but they 
have only a Cumulative Power with 
them $3 fo that there is locus Prevention!, 
and the firſt Atacher will be preferred :But 
if their Erection contain a Power of Re- 

ptedging from the Sheriff, then they have 
G 2 the 


——— —— — 
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Lords of 
Regalicy. 


YR, }. 2: 
Par. 11. 
Aﬀ 43» 


Repledgt- 
ation. 
TR. }J.6. 
Par. 11. 
ACt 29, 


* Quoni- 
am At- 
rach. c.29, 


Grewarr. 


Of Tnterio! Jurisdictions, 


the ſame Power that is competent to a 
Lord of Regality. 

A Lord of Regality is he who has the 
Land whereof he ts Proprietor or Supe- 
rtor, eretted with a Furiſdifion equal to 
the Juſtices in Criminal Caſes, and to 
the Sheriff in Civil Cauſes ;, he has alſo 
right to all the Moveables of Delinquents 
and Rebels, who dwell within hu own Fu- 
riſdittion, whether theſe Zloveables be 
within the Regality or without the ſame : 
And becauſe he has fo great Power, there- 
fore no Regality can legally be granted 
except in Parliament *, 

The Lora of Regality, has alſo by his 
Erection Power to repledg from the She- 
riff, and even from the Juſtices in Þ all 
Cates except Treaſon, and the Pleas of 
the Crown, that is to ſay, to appear, 
and crave that any dwelling within his 
Juriſdittion, may be ſent back to be juag- 
ed by him, and he is obliged to hnd 
caution that he fhall do Jufiice upon 
the MalefaFor whom he repledges with» 
in Year and Day, and the cantzor is cal- 
ted Culreach *, 

The Stewart is the King's Sheriff with- 
in the King's own proper Lands, having 
as much Power and Privilege as a Res 
galzty ;, and theſe were erctted where the 
| Lands 


and Tourts: 21 


Lands having been ere&ed before in Tit. IV, 
Earldoms or Lordſhips, fell in the Kings WY, 
Hand by forefaulture or otherwiſe. For 

elle the King appointed only a Baillie pailtie. 
in them, and theſe Furiſdid1ons are c3- 

led Bailljaries, the Baillies of the King's 

proper Lands having the ſame Power 

with the Sheriff. And all theſe, viz. 

the Sheriff, the Stewart, and the Lord of 
Regality, proceed in their Courts after 

the fame way, and each of them has a 

Head Burgh where they hold their Courts, 

and where all Letters muſt be executed 

and regilirated, 

The Prince of Scotland has allo an Ap- prince of 

panage or Patrimony, which is erected in Scotland. 
a furiſaiftion called the Principality. 
The Revenues come into the Exchequer 
when there is no Prince; but when 
there is one, he has his own Chamber- 
lain. 

Fuſtices of Peace, are theſe who are Juſtices of 
appointed by the King, or Privy Council, Peace. 
to advert to the keeping of the Peace, and 
they are Judges to petty Riots, Servants 
Fees, and many ſuch like,relating to good 
Neighbour-hood, expreſt in the Infiru- 
Ctions given them by the Parliament *,and * xg. c, ;, 
are named by the Council ; albeit, by Par. 1. 
the forefaid Statute, the Nomination is to AR 38. 
C 3 be 
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Book I, be by His Majeſty and his Royal Succeſ- 
TAYV ſors, which the King has now remitted 


Conſja: 
ples, 


Baron 
Courts. 


to the Privy Council. 

The Fuſtices of Peace do name Con- 
ſtables, within their own Bounds, from 
Six Months to Six Months ; Their Office 
#, to wait upon the Juſtices, and recerve 
Injunttions from them, delate ſuch Riots 
and Crimes to the Juſtices, as fall under 
their Copnifance ; apprehend all ſuſpe# 
Perſons, Vagabonds and Night-walkers, 
as is at length contained in their Injun- 
Etions, given them by the forefaid A. 

Every Heritor may hold Courts for 
cauling his Tennants pay his Rent : And 
it he be Infeft camcariv, he may de- 
cide betwixt Tennant and Tennant in 
{mall Debts, and may judg ſuch as com- 
mit Blood on bu own Ground, though his 
Land be not erected in a Barrony ; but 
if his Land be erected in a Barrony, 
( which the King can only do ) he may 
(like the Sheriff) unlaw for bleod-wits, in 
50 biþ. and for abſence in 10. And if he 
bave power of Pit and Gallows, he has as 


_ ample a Criminal Juriſaiftion as the She- 


r:f, though with this difference, that the 
Sheriff can judg a Thief upon Citation, 
whereas the Baron can only judg him if 
he apprehend him within the ray: 
n 


Df Eccleſiaſtick Perſons. 22 


And if the Sheriff have firſt cited or atta- Tit. V. 
ched the Malefattor, he excludes the Ba. WY 
rons Juriſdittzon by that prevention. 


— 


v.13. V 
Of Eccleflaſtick Perſons. 


Ince the Reformation, the King 1s 
come by Our Law in Place of the *K,J 6, 
Pope *, and all Rights to Kirk-lands, Par. 1. 
muſt be confirmed by him, elſe they are AR 2+ 
null f. His Majeſty only can call Conve- +. J. 6, 
cations of the Clergy, (for ſo we call our Par. 9. 
National Aſſemblies\| ) and his Commi/- ns 4 
. nvoca- 
ſiener fits in them, and has a Nega- (1 of the 
tive. Clergy. 
We have two Archbiſhops, and twelve || R. ]. 5, 
Biſhops, and they are thus elefted ; the Far. 8. 
King ſends to the Chapter a Conge de =_ _ 
Eſlire, (which is a French word, tigni- par. ;_ 
fying a Power to Elett) and with it a Sef.1. 
Letter recommending a Perſun therein AR 4. 
named, and the Chapter returns their 99 3- 
Ele&ion : whereupon the King grants a joe 4 
Patent to the Elected, giving a Right ſhop and 
to the Revenue during lite, and a Mar- Biſhops. 
date to the Archbiſhop or Biſhops to Con- , ,, ].6 
ſecrate him ; Both which paſs the Greet par. 22. 
Seal F, C 4 The 43 r. 
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Of Eccleſiaſtick Perſons. 
The 4rchb:ſhops and - Biſhops have the 


LAY fole Power of calling Synods, which is a 


Synods. 
F K, J. 6. 
Par. 21. 
AQ 1. 


Chapter. 


*R. Ja. 6. 
Par, 18, 
ACt 3+ 


t K Ja. 6. 
Par. 15%, 
AQ 8, 


VYicars, 


Provincial Aſſembly of all the Clergy wit h- 
:n one Diocie*;, and in theſe they name 
the Brethren of the Conference : who 
are like the Lords of Articles in the Par- 
liament ;, and by their Advice the Hiſhops 
depoſe, ſuſpend, and manage. 

Brſhops have their Chapters, without 
whoſe Conſent, or the major Part, the 
Biſhop cannot alienate nor dilapidate any 
part of their Patrimony T, which majer 
Part muſt fign the Deeds done by the 
Biſhops : And it is ſufficient if thoſe of 
the Chapter fign at any time even after 
the Brſhop but it muſt be in his life- 
time : Nor are Minors, or Abfents count- 
ed; and one having two Benefices, has 
two Votes: but the Appending of the 
Seal is by ſpecial Statute declared to be 
ſufficient in Deeds done by the Archbiſhop 
of St. Anarews, without the Subſcriprions 
of the Chapter +. 

A Parſon or Reftor Eccleſie, is he who 
1s preſented to the Teiths, jure proprio 
but becauſe of old Parſonages were be- 
ftowed on Monaferies. therefore they ſent 
Eicars, ſo called, becauſe they ſerved the 
Cure for them ; and who got a ſhare of 
the Stipend fox their pains, either ad 
Placitum 5 
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placitum; and they were called ſimple Tir, V, 
Vicars, or for Life, and they were called TV 
perperual Vicars : and after the Reforima- 

tion, the Churches which ſo belonged to 

them continued Yicarages fill > The Ti- 

tular, who came in the place of the Con- 
vent,retaining the right to the Parſonage- 

Dates, 

There were in the time of Popery, Collegiar 
Collegiat Kirks built, and doted by Kings Kirks. 
and great Men, for ſinging of Maſs, 
which were governed by a Provoſt, and 
ſome. for ſinging, who were called Pre- 
bends: And becauſe ſome Pariſhes were 
wide, ſome were allowed to build a Chapla- 
Chapel for their private Devotion : And narics, 
ſince the Reformation, theſe Chaplanaries 
and Prebendaries are allowed to be be- 
ſtowed by the Patrons, upon Burſers in + g, 1a, 6, 
Colleges, notwithſianding of the Foxn- par. i. 
dations *. AR 12. 

For underſtanding all theſe, it is fit to 
know, that the Premitive Church, either 
to invite Men to baild or dote, or to re- 
ward ſuch as had, did allow ſuch as ei- 
ther had built, or had beſtowed the 
Ground whereon to build, or had deted 
4 Chnrch already built, to preſent alone, 
if they were the only Benefadlors, or by 
. turns if they were moe 3 and. they were 

X »* called 
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Book I. called Patrons, or Advocats Eccleſiarums 
WY according to that, 


Patromm faciunt, dos, edificatio, fundus. 


Patron. When a Church vaiks, the Patron muſt 
preſent wichin lix Months a fit Perſor to 
the Biſhop; elle the right of Preſenta- 

* K. [a.6. tion falls to the Biſhop, jure devoluto * : 

Par. 22 but if the Bſhop refuſe to admit and col- 

Aﬀ I Jate the Perſon preſented, the Patron mult 
complain to the Archbiſhop 3 and it he 
alſo refuſe, or delay, the Privy Council 
will grant Letters of Horning againſt the 

+ AR fore- Biſhop, to receive the Perſon preſented F ; 

ſaid. and during the vacarcy upon that rcfu- 

 fal, the Patrou may retain the vacant 
ſeipends. 

Upon this Preſentation the Biſhop cau- 
ſes ferve an Edift on nine Days, wherein 
all Perſons are after Dsvine Service adver- 
tiſed to object why ſuch a Man ſhould 
not be admitted to the Benefice - And if 
none objeq, the Biſhop confers the Church 
and Benefice upon the Perſon preſented ; 
and this is called a Collation - after which, 
the Biſhop cauſes enter him, who is ſo 
collated, by cauſing give him the Bible 
and the Keys of the Church ; and this is 
called Inſtitution: Preſentation gives only 


X Ju 


Collation 
and Inſti- 
tution. 
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jus ad rem, and Inftitution jus inre, and Tit. V. 
iS aS a Seafin. | 
It the Biſhop be Patron himſelf, he 

confers pleno jure, and the Preſenta- 

tion and Collation are the fame: Biſhops 

allo have Menſal Churcbes, 1o called, Menfal 
becauſe they are de menſe Epiſcopi, be- Churches, 
ing a part of his Patrimeny, in which he 

ſerves by his Ficars, and plants as Dioce- 

fian Bijhop , and if a Town or Parocb re- 

ſolve to make a ſecond Miniſter when 

they are not Patrons, he is called a Sti- 
pendiary Atmſter , (as are all Miniſiers 

who are preſented to modified Stipends) 

and he is collated and inftitmted allo, but 

the Patron's Preſentation is ſufficient in 
Prebendaries and other Benefices, which 

has not curam Animarum ;, and that 

without the neceſſity of Collation, or In- 

ſftitution ;, the Biſhop having no other In- 

tereſt in the Benefices, bur in fo far as 

they concern the cure of Souls. 

By Act of Parliament, all I2:mifters miniſters 
muſt have a competent Stipend, not be- Stipends. 
low eight Chalder of Fiftual, or 800 

Merks, or above a 10co Merks or 10 

Chalder\ of Vifnal, (except there be juſt 

reaſon to give lefs) * together with «4 *K. Ja. 6. 
HManſe and Gleib, But the Commiſſio- Par. 22. 
pers for plantation of Kirks, arenot now AQ 3 
| preciſely 
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 CAYV may modify either more or lefs, according 


as they ſee cauſe. 

Manſe. The Manſe, a manendo, 15 the place 
where the Miniſter is to dwell 3 the Gletb, 
from Gleba terre, is a piece of Land for 
Corn and Fother to bis Beaſts : If there 
was a Hanſe of old belonging to the Par- 
ſon or Vicar, the Miniſter has right to it 3 
it there was none, the Parochiners mutt 
build one, not exceeding a 1000 lib. and 

* K. Ja.6, Not beneath 500 Merks F, at the fight of 

Par. 13. the Biſhop of the Dzocze, or ſuch Mini. 

AQ 161.” fters as he ſhall appoint, with two or thres 
of the moſt diſcreet Men in the Paroch ; 
as alſo the Heritors are liable to repair 
the Manſe * But the preſent Incumbent is 
obliged to leave it in as good condition as 

FR. Ja. 6. they gave it to him F. 


. Par: 21. The Ainiflers Gleib, is to comprehend 


At8. four Acres of Arrable Land, or ſixteen 
ſowms-graſs where there is no Arrable 
Land, whichis to be deligned out of the 
Lands which belonged of old to Abbots, 
Priors, Biſhops, Friers, or any other 
IK. Ja.6, Kirk:lands within the Pariſh ||; with 
Par. 3, freedom of Foggage, Paſturage for a 
At 432 Horſe and two Cows, Fewel,Feal and Di- 
vot 3 which Gleibs are to be deligned by 
Miniſters named by the Biſhop, with the 


advice 


Of Eccieliaſtick Perſons; 


| h 


vice of two of the moſt honeſt and godly of Tit. V. 


the Parsſhoners, and the defignation 1s to 
be ſigned by the deligners *. + + 

It'a Biſhop or Miniſter" be conſecrated, 
tranſlated, or entered to his Benefice be- 
fore Whitſunday, he has right to the 
whole Years Fruits, becauſe they are ther 
preſumed to be fully ſown; and it he be 
depoſed or tranſported before Whitſunday, 
for that fame reaſon he hath no part of 
that Year : But if he ſerve the Cure after 
Whitſunday, and be tranſported or depo- 
ſed before Michaelmas, he hath the half 
of that Year's Stipend 3 and if he ſerve till 
after Michaelmas, he hath the whole. So 
that the legal terms of Benefices are Whit- 


UV 
*K, Ja. 6s 


Par. 11. 


AR 116; 


ſunday, at which time the Sowing is ended; - 


and Michaelmas,at which time the Fruits 
are reaped, 

The Rel:fts, Bairns, or neareſt of Kin, 
have likewiſe right to the Amnat after 
their Death, which was introduced by 
the Canon Law, and by a ſpecial Statute 
with us, is declared to be half a Year's 
Rent of the Benefice or Stipend, over ana 
above what is due to the Defunit, for bs 
Incumbancy * : So that if he ſurvive Whit- 
ſunday, they have the half of that Year 
for his Incumbancy, and the other half 
as Annat, and it he ſurvive Michael- 
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bl 


*R. C. 2e 
Par. 2. 


AQ 13s 
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Book I, mas, they have the half of the next Year 
wWIY for bis Annat. | 
The Anat is equally divided betwixt 
the Relit and the Children 3 and if the 
Defiuni# have neither, it belongs to the 
neareſt of Kin; it needs no Confirma- 
tion, for it never belonged to the Defuntt, 
being a mcer Gratuity beſtowed by the 
Law for entertaining theſe, becauſe it is 
preſumed Mimfters have not miuch to 
leave them : And for the ſame reaſon it 
is not affetable by the Defunits Credi- 
fors, nor can it be diſpoſed upon by him- 
ſelf to Strangers, cither in his Teſtament 
or by Attignation. 

There is a. Committee of Parliament al- 
ways fitting, called the Commiſſion fo? 
HighEom- Plantation of Kirks,or Y aluation of Teinds 
miſſion. (conſiſting of a SeleF number of ſo many 
of every Eſtate of Parliament ;,) who 
have Power to modify and augment Mi- 
niſters Stepends, and to unite and disjorn 
Churches, &c, whoſe Decreets, becauſe 
Commic- they are a Committee of Parliament, can- 
tee of Par- not be reduced by the Seſſion, or any other 

lhamene, nferior Judicature. | 
The Primitive Chriſtians rethitted the 
Cognition of all Caſes that related to 
Religion, as the Matters of Divorce, B4- 
ſtardy, the Proteition of Dying Mens 
Eftates, 


—y A OO; »;" 
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Eſftates, to their Biſhops, or ſuch as they 
imployed under tlem, who were called 
Officials, and with us are called Commeſ- 
ſars; and are called therefore Fadices 
Chriftianitatis : And they are therefore 
the only Judges in Divorce, becaule it is 
the breach of a Yow : And to Scandal, 
becauſe it is an offence againſt Chriſtia- 
nity : And of all Matters referred to Oath, 
(it the ſame exceed not 40 lib. Scors ) 
becauſe that Power is contained in their 
Inſtructions, and that an Oath is a Rels- 
10s T ie. 

Every Biſhop has his Commiſſar, who 
has his Commiſſion from the Biſhop on- 
lyz and this extends no further than 
the Conſtituemt's Diocie. But the Arch- 
biſhop ot St. Andrews has Power to name 
tour Commiſſars, who are called the Com- 


31 
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WY 
Commiſ- 
ſars. 


mifſars of Edinburgh, becauſe they fit Commiſ- 


there, and they only are 7«dges to divorce 
upon Adultery, and can only declare 
Marriages null for Impotency, and to 
Baſt ardy, when it has any Connexion 
with Adultery or Marriage : And they 
only may reduce the Sentences of all 
Inferior Commiſſars *, though the Lords 
of Seſſion ray reduce even their De- 
creets and Sentences, They have In- 
firuftions from the King, which are 

| their- 


fars of Es 
dinburgh. 


* K. Ja. 6+ 


Par. 26. 
ARgs6. 


32 Df Warrfiage. 
Book I. their Rule. And theſe are likewiſe te= 
WV corded in the Books of Sederunt of 
Seſſion. | 


T1IT. VI. 
Of M ARRI AGE, 


Having ſpoken fully of Perſons, as they 
are Conſidered in a Legal ſenſe ;, we 
ſhall now treat of Marriage, which is 
the chief thing that concerns Perſons, 
and their State in Law. 


Marrjage, Arriage is defined to be the Con- 
: es M Junttion of Man and Wife, vow- 


ing to live inſeparably together till death. 
By Conjunition, here, Conſent is un- 
derliood ; nam conſenſus, non coitus, facit 
Matrimonium. | 
Conſent, is either de futuro or de pre- 
ſents. Conſent de futwro, is a Promile to 
ſolemmize the Marriage, which in Law.is 
Sponſalia, called Sponſalia; and this is not Mar- 
riage ; for either Party may reſile, rebs 
integrs, notwithſtanding of the snter- 
veemng Promiſe, ox Eſponſals. Conſent 
de preſents, is that in which Marriage 
does contiſt 3 and therefore it neceſſarily 
follows, 


Df Barriage. 33 
follows,that none can Marry except theſe Tit. VI; 
who are capable to conſent, and 1o [diors TW 
and furious Perſons, durante furore, can- 
not Marry ;, nor Infants, who have not 
attain?d the uſe of reaſon © that is, when 
they are within the Years of Pupillarity, 
which is defined in Law to be 14 Years 
in Males and 12 in Females, Niſt malitia 
ſuppleat etatem. 

The Law in decency requires the con- 

ſent of Parents, though a Marriage with- 
out it is valid, if the Perſons Aarried be 
capable of conſenting. | 

By our Law, none can marry who are 

nearer related than Couſin-germans,which , , . 

is ſuitable to the Fudicial Law of Moſes *, ogg _ 
woo < P. 18: 

and the ſame degrees prohibited in Con- x, j., 5, 
ſanguinity are allo torbidden in Aﬀinity. Par. 1, 

Marriage, is either Regular and So. AQ 1, 
lemn, or Clanaeſtine ; the Regular way pivifion 
of Marrying is, by having their Names of Mar- 
progclaimMd in the Church, three ſeveral Fiage. 
times, which we call Proclamation of 

Banns, without which, or a Diſpenſation + K. C. 1, 

from the Bsſhop, the Aarriage is called p,,_ ,_ ” 

a Clandeſtine Marriage ;, and the Parties Sel, 3. 

are fineable for it, and both loſe their AR. 5. 

+ Jus Mariti, and Jus Relifil but the KK. C. 2: 

Marriage is ill valid||z Cohabitation fe 

alſo, or dwelling _—_— t5 _ AQ 14. 

o 


34 Df Barriage. 
Book I. to be Marriage 7, if the Parties were 
WV repute, Man and Wife during their life- 
* K. Ja. 4: time,and fo the Children are not Baſtards ;, 
_ 6. though they cannot prove that their Pa- 
- Ao rents were Married unleſs it be clearly 
Par. 2 Pprov*d that they were not Married. 
AR 9. From the conjugal Society, ariſes the 
Seſl. 3 communion of --oveable Goods betwixt 
Commu- 17, and Wife, but the Adminiſtration 
nion of As ng ; 
Goods, thereof during the Aarriage is folely in 
the Husband ; which reaches even to 
Alienation, and difpoting upon the 
Moveables at his pleaſure, though they be 
not diſpon'd to him by her, (Marriage 
being a Legal Aſſignation as to this ef- 
fet) but he has no further r:ght co her 
Heritage, ſave that he has right to the 
Rents of it, and to adminiſtrate and ma- 
age it, during the Marriage, and this 
JusMariti, is called Fu» Aarti, and is fo inſeparable 
from the quality of a Hwband, that he 
cannot by Our Law renounce hu Power 
of Adminiſtration, fo that they are both 
Domini by this Communion z but the Huſ- 
band has during the Marriage the Admi- 
niftration and Diſpoſal of the Goods in 
the Communion : But a Stranger may 
effectually convoy an Eſtate to a Wife, 
ſo as that it will never be ſubject to the 
Hmuband's Adminiſtration, 
The 


* 
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The Hmuband is liable during the Tit, VI; 
Marriage tO pay her moveable Debts 5 but WW 


how ſoon the Marriage is diffolv d, he is 
no further liable to pay her Debts, than 
in as far as he was a Gainer by her Eſtate, 
or that there was ſuch diligences done 
againſt him during the Marriage that af- 
fects his Eliate, either heritable or move- 
able. 

If the Wife contra any Debt, or do 
any other Deed after the Proclamation of 
Banns, the Hwband will not be thereby 
Prejug'd. 

The Huband is allo oblig?d to Alie- 
ment his Wife, and it he refuſe, the Privy 
Council, ox Lords of Seſſion, will modify an 
Aliment to her out of her Huiband's 
means, ſuitable to his Quality, which 
they will alſo grant, ob ſevitiam, it he 
treat her Inhumanely. 

The Huiband is Tutor and C#ator to 
his Wife; and therefore if (he had Twtors 
or Curators formerly, their Power is az- 
volved over by the Law upon the Huſ- 
band ;, and whatever deeds the does with- 
out his conſent are z«ll, whether ſhe be 

major or minor, and when (he is ezted, 
he muſt be cited for his Intereſt; and if 
ſhe Marry during the Dependance of # 
Proceſs : The Hwuband matt be called by 
Letters of Supplement: D 4 Be- 
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Of Yarriage. 
Becauſe the ſole Adminiſtration, during 


AV the Marriage belongs to the Fuband ; 


Donatio 
inter vi- 
rum & 

uUXOrem, 


Law hath ſecured the Wife, that ſhe can- 
not oblige her ſelf when ſhe is cloathed 
with a Huband, albeit with his conſent 
and therefore all Bands and Obligations 
granted by a Wife, ſtante Matrimonio, 
are #pſo jure, null; but if ſhe oblige her 
ſelt, ad fattum preſtandum, ſhe will be 
liable, as if ſhe ſhould oblige her ſelf to 
Infeft any Man in Lands properly belong- 
ing to her {elf. 

During the Marriage, all Donations 
made betwixt Hwusband and Wife are Re- 
vokable at any time in their life, (except 
in ſo far as they are ſuteable Proviſions ) 
left otherways they might ruine them- 
ſelves, thorow Love, Fear or Importu- 
nity ;, and that either expreſly, by revo- 
king what is done (though they obliged 
themſelves not to rTevoke) or tacitly, 
by aiſponing to others, what was fo 
gifted. 

All Rzeghts made by a Wife to her 
Fluband, or any third Party with his 
conſent and to his behoof, are valid 
Rights; it they be Ratified by her before 
a udg, before whom ſhe is to declare 
without the preſence of her Fluthand, that 
ſhe was net compelled to do that deed, and 

| Swear 
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they may be quarrelled, as extorted vi & 
metu, or may be Revoked, as donatio in- 
ter Virum & Uxorem, which the Ratifi- 
cation before any Judg does abſolutely ex- 
clude, proprer Religionem Sacraments,the 
Ratification being extra preſentiam mari- 
tz, though ſhe was forc?d. 


Marriage is diſſolved either by Death Diſſolu- 
or Divorce, and if the D:ſſolution of the tion of 
Marriage be by Death, there is a diffe- Marriage. 


rence if the famen be within Year and 
Day of the Marriage, or thereafter 3 for 
if either the Husband or the Wife die 
within the Tear, all things done in tz: 
Aatrimonii, become void, and return to 
the ſame Condition they were in before 
the Marriage 3 except there be a living 
Child, procreate of the Marriage, who was 
heard cry. 

It the Marriage be diſſolved by Death 
after the Year expires, then the Wife ſur- 
viveng has right to a third of the 9ove- 
able Eſtate if there be Children, and to 
the half if there be none, and this is cal- 


led jus Relifte ;, and though this right Tus Reli- 
does not hinder the Hu4band, to give or &z. 


diſpoſe upon his Moveables in his life, 
yet be cannot do any Deed to defraud bis 
D 3 Wife 


Swear that ſhe ſhall never quarrel the Tit. VI, 
ſame : whereas, if they be not Ratified, TW 
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IWife of this Right, the Fraud being pal* 


ww pable ;, ſhe has alſo a right to a life-rer\ 


Terce. 


*R.C.2, 


Par. 3. 
Aft. 10» 


of the third of the Lands, wherein he * 
died infeft, and this is called a Widows 
Terce; and to any other Proviſions con- 
tained in her Contraft of Marriage : And 
if ſhe be provided to any particular Pro- 
viſion, ſhe is excluded from a Terce * ; 
Nam in hoc caſu proviſio hominis tollit 
proviſionem Legis, unleſs her Terce be 


Parapher- Expreily reſerved. A Wife has right to 


nalia. 


her Paraphernalia, exclulive both of the 
Huziband's Dominium and Adminiſtra- 
tzon, by which is meant her wearing 
Cloaths and Jewels; and the Husband 
{urviving has right to the Tocher : And 
it he marry an Heretrix, he has right 
to all her Lands atter her Death, during 
his own Lite, if there be a Child of the 
Marriage who was heard cry, and this is 


Courteſie called, the Courteſse of Scotland *. 


of Scot- 
land, 


Marriage may be either declared to 


* Reo.Ma, have been null 4b initio, for Impotency, 
lib. 2. c.z, Contingency of Blood, or that either Party 


Leg. 8, 
Burg. 


cap. 44- 


fiands Married ; or elſe it may be diſ- 
ſolved for Adultery, The Cognition of 
all which belongs to the Commiſſars of 
Edinburgh privitively : or for wiltul De- 
ſertion, to be purſued by an Adtion for 
03 adherence, either before the Commif- 


ſars 


9s 3 AG 
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ſars of Edinburgh, or any inferior Com- Tit. VII, 
miſſar, to whoſe Juriſdiction the Parties Tv 
are liable, after malicios diverting for four 
Years, they being thereupon (after due 
Admonition to adhere, and Citation for 
that effe&t) excommunicated ; which Sen- 
tence being pronounced, is a ſufficient 
Cauſe of Divorce * : In which Caſes the * K. J. 5. 
Purſuer mult give his Oath that the Pro- ©: 4+ 
ceſs is not carried on by Colluſion, and 
after a Decreet of Dsvorce is obtained in 
either Caſe, the Party innocent may mar- 
7y ; but the Party that is guilty, can- 
not, and belides loſes all the benetit that 
they could expect by the Marriage. 


A 15. 


BS 8 ve 
Of Minors, and their Tutors, and 


Curators. 


D 4 


VII. 


Hilſt Perſons are within twexty one 
years, the Law preſumes them 
to want that firmneſs of JFudgment,which 
is requiſite for the exact management of 
their Aﬀairs; and during that time, they | 
are called Afinors by a general Term ; Minors. 
though properly, ſuch only are called 4:- 
ors who are paſt Pupilarity, which laſts 


un 


FE Oc Yinozs, and their 
Book I. in Males till forrteen, and'in Females till 
WAV twelve; 
Definirion Tutory may be defined, a Power and 
of Twiory. Faculty ,to govern the Eſtates and Per ſons 
of Pupils; and the Law gives Tutors and 
Curators for the management of their 
Aff airs. 
Diviſion | There are three kinds of Twtors, viz. 
of Furors. Tutor nominate, Tutor of Law, and T utor 
| dative. Tutore nominate, (who is like- 
Tutor Te- ways called Tutor Teſtamentar ) is he who 
— 5 left Tutor by the Father in his Teſta- 
4 ment, or any other write, and he is not 
obliged ro find Caution, or give his Oath, 
De fidels adminiſtratione ;, becaule it is pre- 
ſumed, the Parent hath choſen a ſufficient 
Perſon. 

The Father only can name Tutors 3 but 
if the other, or even a Stranger, give 
or a:ſpone any thing to a Child, they may 
name a Tutor to manage what they give z 
but if there be no Txtor naminate, or if 
he accepts not, then there is place for a 

Tutor of Tutor of Law, who is fo called, becauſe 
Law. _ he ſucceeds by Law, and generally the 
neareſt Agnate (tor ſo we call ſuch as are 
related by the Father) who is to {ſucceed 
*K. ]. 3, 0 the Afinor, being paſi twenty five years, 
Par. 5, and would be Heir to him, is his * Tutor 
AY 32 in Law: He takes a Brief out of the 
: | Chan. 


XUN 


— Tuto2s and Curatozs. Al 
Chancellary, and ſerves himſelf before Tit. VIT. 
any Jude, to whom it is direQed, and TW 
the Tutor of Law muſt find Caution be- 
fore he Adminiſtrate. 

If he do not ſerve within a year af- 
ter the time he might have ſerved, then 
any Perſon may give in a Szg#ator to the 
Exchequer, and he gets a gift under the 
| Privy Seal, of being Tutor Dative, and . -—qS Un- 
finds caution, acted in the Books of Exche= © 
quer - But of old, they found cantion in 
the Commiſſar's Books ©: this Tutor, and 
he only, is obliged to make Faith, De fi- 
dels adminiſtratione, 

If there be moe Twtors than one, the 
w2ajor part muft all conſent ; but the Pu- 
pil needs not ſubſcrive with his Tutors, 
though a minor muſt ſubſcrive with his 
Curators : But if there be a Tutor, ſine 
quo non, he muſt always be one of the 
Managers and Conſenters. 

After the years of Pupilarity, there 
muſt be a Summons raiſed at the Pups!'s 
inſiance, ſuragmoning ſome of the Father”s 
fide, and ſome of the Mother's fide, upon 
nine days warning, to appear before any 
Fudge , and at the day, the Afinor gives 
in a Liſt of thoſe he intends to chooſe to 
be his Curators, and thoſe who accept Curators. 
mult ſubſcrive the Acceptation, and they 

+ mult 


—— Cm 
> Pt ye nn . Mn eons — —— ——_ 
SXIESIZ —_—— ny Ade Cy A 
na>—wo—o_ Yin _ —- - 7 -  —_— _ _ R_ 
_ RD rene A AIna" eG IEPB INN! Bret =>. uptown, ExXSSS 
es a en ber nr ro ner 


— — A 
Oe AY wa Nos 1H 4 Pem reee 


20+ eet ee eiinnees, LaAeorhoes a, 


= 


42 Df Vinozs, and their 
Book I. muſt find Caution de Fideli *, upon all 
TAY which, the Clerk extratts an AF, which 
* Q. Mary is called, an At of Curatory: There 
Par. 6. uſes to be ſometimes Curators, ſine qui- 
AR 35 bus non, and the major part with theſe 

are ftill a Quorum, except the Jinor in 
his particular Elettjon hath appointed 
otherwiſe ; for the Quorum is in the Afi- 
nor?s Power,and the AF bears how many 
ſhall be a Quorum. 
Difference There are theſe differences betwixt Tu- 
berwixt tors and Curators, that Tutor datur per- 
Tutors fone, Curator rei ;, a Tutor afts and ſub- 
and Cura- ſcrives for his Pupil, a Curator with 


On him z but both muſt make [nventary of 
all the PupiPs Eſtate before they admini- 
ſtrate, with conſent of the neareſt of X: 
on both ſides; and if they negle& to 
Inventary. Make Inventary, they will get no Ex- 


pences allowed them during their Admi- 
niftration, and may be removed from 
*R.C, 2, their Offices as ſuſpect * ; neither have 
Par. 22 Salaries : and both are liable to Compt, 
Sel. 3. but not till their Office expire, as both 
At 2 have Afton againſt their Afnors, for 
what they prefitably expended during their 


Adminiſtration, which is called Aio tu- 


tels contraria. 
If the Minor have Curators, and 
do any thing without their conſent 
to 


XUM 


Tuto2s and Curato2s. 


to his prejudice 3 (for he may make his Tit. VIR 
condition better without them, but not VL 


worſe, the advantage being evident and 
without hazard) then that AQ is 5p/o 
jure null, that is to lay, he needs not re- 
woke ;, but if he have no Curators, then 
any Ad he does to his own prejudice is 
valid; but he muſt reduce the ſame thus, 
viz. he mulſt write a Revocation, and ſub. 
ſcrive it before two Witneſſes, and regi- 
ſtrate it, and thereupon he muſt raiſe and 
execute a Summons of Reduthion of that 
Act, ex capite Minoritatu, & leſjonis, 
before he be 25 Tears of Age, wherein 
he muſt make appear, he was both /4- 
nor, and was les d;, otherways the Lerds 
will not repone him : Though this Rewvs- 
Cation be not abſolutely neceſſary, yet the 
executing of a Summons before 25 is ab- 
ſolutely neceflary : and though a Amor 
ſwear not to Revoke, yet this Oath is de- 
clared null by Law, and the Eliciter of 


it puniſhable and infamous * ; but if he K. C: 2. 
frandulently circumvene another, by ſay- = © Zo 


ing he was Aajor, he will not be reſtored 
againſt his own Fraxd. 

A Tztor or Cirator, cannot purſue his 
Pupil till he has counted for his Intromiſ- 
fions, for it is preſum'd he has his Pupils 
Eſtate in his own hands, and whatever 
Right 


44 Df Yinozs, and their 
Book I. Right he buys of what belong'd to his 
WV Pupil, is preſum'd to be bought with his 

PupiPs Means ; and fo the advantage muſt 
accreſs to the Pupil, 
So careful has our Law been to protett 
Afinors, and to ſecure Old Eſtates, that 
minor non tenetur placitare ſuper heredi- 
#* Statur. 3 fate paterza*; that is to fay, a Minor 
Wwill.c,z9. is not obliged to anſwer any Proceſs that 
may Evict his Father's Heritage ; but 
yet if his Father's Right be quarrelled for 
his Father*s Crimes or Delis, as in the 
Caſes of Falſhood, Forfeiture or Recog- 
nition ; thele Caſes are excepted, and he 
15 obliged toanſwer, Secundo, T his Pri- 
wvilege extends not to Ations concerning 
Marches, or diviſion of Lands. Tertio, 
It defends not againſt the Swperionr, pur- 
ſuing for his Caſualities, Ouarto, Where 
the Afinor”s right is only quarrell'd conſe- 
quentially, the chief right quarrelled be- 
longing to a Major, there is no place for 
this Privilege. @©utinto, It defends not in 
caſes where the Heritage was deriv'd from 
Collaterals, ſuch as Brothers or Uncles. 
Sexto, It defends only where the Heri- 
tage deſcended even from the Father or 
Grandfather, if they died in peaceable 
Poſſeflion, and if no Proceſs was intented 
againſt th@n in their own bfe-time. 
Septimo, 


Tutows and Curators. 


Septi-mo, It takes only place, where the Tit. VIL 
Father was attnally infeft ; but then it is Tv 


accounted Heritage, though it was Con» 
queſt by the Father. 

The Privilege of Anority is in ſome 
caſes allowed to the Minor's Heir : Which 
are compriſed in theſe following Rules. 
I. It a Minor ſucceeds to a Minor, the 
time of Reſtstation is regulated by his own 
Minority, and not by his Predeceſſors. 
2. If the Predeceſſor be Major, and Intre 
quadriennium ntile, reſtitution is compe- 
rent during the Heir's Minority , but he 
has no further of the ann utiles, than re- 
mained to the defuntt the time of his de- 
ceaſe. 3. If a Major ſucceed to a nor, 

he has only, quadriennium atile, after the 

Minor's deceaſe, or ſo much thereof as 
was wnexpired at that time. But this 
Privilege of Minority as to the Expiring 
of the Legal of Apriſings, is ſpecial and 
fingular ; Vide infra, Tit. Apriſ. and 
Adjud. 

Minority ends in both Men and Wo- 
men when they are 21 Tears of Ape 
compleat ; but after that there are 4 Tears 
granted, wherein they may reduce what 
they did to their Leſion and Prejudice du- 
ring their 2£nority; and theſe Years are 

called Anni utiles, or quadriennium mile. 


if 
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Df Binozs, and their 
If a Man be an Jet or fariow, he 
muſt be found to be ſo by an Inqueſt, and 


Idiotry or thereafter his neareſt of Xn may ſerve 
furioſity. themſelves Tutors > or the Exchequer may 


* K, ]. 6. 
Par+ 10, 
A& 18, 


Prodigals 
and their 
Incerdi- 
Qion, 


grant a Tutor dative, if they ſerve not ;; 
but the Tutor in Law will be preferred to 
that Tutor dative, offering to ſerve quan- 
docungue, and it muſt be proved to che 
Inqueſt at the time of the Service, that 
he is fur5oms, and when he began to be (o, 
and all Deeds done by bim after that are 
ul, not only from the date of the ſervice, 
but from the time that he was foxrnd to 
be /dzot,, or * furious. | 

If a Perſon be Prodigal or Spendthrife, 
he interdiis bimſelf, cither voluntarily 
which is done by a Band, whereby he ob- 
liges himſelf to do nothing without the 
conſent of ſuch Friends as he therein con- 
deſcends upon ; and theſe are therefore 
called the Interdiftors, and if this Nar- 
rative be falſe, (o that the Perſon is not 
improvident, as he relates in the Band, 


this voluntar Interdiftion will be redu-. 


ced. Secundo, Interdifiion proceeds upon 
a purſuit, at the inliance of the neareſt of 
Kin,againſt the Prodigal whom the Lords 
will :nterdi& if they fee cauſe : Or 3dly, 
Though there be no purſuit, yet if in ano- 
ther Proceſs they find he has been often 


OF 


XUN 


Tutors and Curato2s. 


or is obnoxious to be cheated, they will Tir. VII. 
Interditt bim, Ex proprio motu, and theſe Tr 


two laſt are called Judicial Imerdiftions ;, 
and no Interdiftion laſts longer than the 
Levity and Prodigality waich occaſioned 
it but this requires alſo the Sentence of 
a Juag. 

Upon this voluntar Band, the Lords 


of Seſſion grant Letters of Publication ; Letters of 
and after theſe Letters are publiſhed at Publica- 
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the Shire where the Perſon interdifted 
dwells and are regiftrated, the perſon in- 
terdifted can do nothing to the prejudice 
of his heritable Eſtate, otherways the 1n- 
terdifters may reduce theſe Deeds as done 
aſter the Publication of the Imerdiftion ; 
(for Interditions extend only to Heri- 
tage) but yet the Perſon himſelf is till 
liable to perſonal Execution, even upon 
theſe Deeds done after Interdiction. 


A Father is likewiſe in Law Admins- Admini- 


ftrator to his own Children ;, that is to Romas in 


ſay, is both Tutor and Carator to them, 
if they fall to any Eftate during their 
Minority, and if either Pupil or Minor 
have any Legal Aion to proſecute, and 
want Tutors or Curators, the Lords, or 
any other Judg before whom the Proceſs 
is depending, will upon a Bi Amtborize 


Cura- 


Wo 
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Curators, who are therefore called Cura- 


WY tors ad lites, 


Diligence 
of Admi- 
niſtrators, 
Pro-Tu- 


ror's, 


Twtors and Curaters are not Proprie- 
tors but Adminiſtrators ;, therefore they 
can only manage rationally, and do every 
thing for the Urility of the Pups, but 
even this Adminiftration does not im- 
power them to ſell Lands, or to renounce 
any heritable Right belonging to the Pu- 
pil, except for paying of Debt, in which 
caſe they muſt have a Decreet for their 
Warrant z nor does it impower them to 
ſet Tacks for longer time than their office 
laſts: Nor can any Txtor be anttor in rem 
ſuan, by authorizing the Papil to do any 
Deed for his own advantage, ſuch as to 
become Principal or Cautioner tor him to 
a third Party. 

All theſe Tutors, Curators and Admi- 
niſtrators, or any who behave as ſuch, and 
who are called in our Law Pro-T ators, are 
liable to do exatF Diligence , and therefore 
if any of their PupiPs Debitors become 
Bankrupt, or their Tenants break, they 
are liable #n: ſolidum, ſo that the Pupil may 
purſue any one of the Tutors for the neg- 
ligence of all the reft ; but he has his Re- 
lief againſ the reſt. 

They are likewiſe liable to put the Me- 
ors Rents out upon Annual rent —_— 

| hal 
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half a Year, or a Term, after they re- Tit. VII. 
ceive them, and to put out his Money SV 


upon Arnnaal rext within a Year, both 
which times are allowed to get good De- 
bitors ; but if his Bands bear Annual rent, 
they are only obliged to take in theſe Au- 
ual rents once during their Office, and to 
turn them in a principal Sum, bearing 
Annual rent. 

Aﬀeer Tutors and Curators have once 
accepted, they cannot Renoxnce ;, but if 
they miſcarry or malverſe in their Adm- 
niſtration, they may be removed by an 
Adion, as ſuſpect Tators. 

If there be more Txtors or Curators, the 
Office upon the Death of any of them 
accreſſes to the Survivers, except they 
be named jointly ; for then the firft No- 
mination is diſſolved by the Death of any 
one of them,the Defunti not having truſt- 
ed any one 3 and for the fame reaſon, if a 
certain number be declared a Quorum, 
the Nomination fails ; if ſo many die as 
that this number ſurvives not, nor does 
the Office accreſs to ſuch as ſurvive. 


We have little ufe in Scotland, of Slavery 
what the Inſtieutions of the Roman Law and Pacria 
teach concerning Slavery, or Patria po- Potcſtas. 


4 teſtas ; for we as Chriſtians allow no 
Men to be made Slaves, that being con- 
E trary 


& 
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Book I, trary to the Chriſtzan. Liberty : And the 
WV Fatherly Power, or Patria poteſtas, has 
| little effe& with usz for a Child in 
Family with his Father, acquires to 
himſelf and not to his Father, as in the 

C:vil Law, 
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Of the Diviſion of Rights, and the ſe: 
veral ways by which a Right may be 
acquired. | 


things themſelves, to which we 
have Right, and how we come to 

have right to them, it is fit to know, 
That Dominium or Property is the Power 
of Vſing and Diſponing what 35 ours, e*- 
F 2 cept 


Pi to treat in the Second Book of 
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Book II. cept in ſo far as we are reſtrifted by Law or 


Fe 4 


Diviſion 
of things, 


Pattion : And the Law deligning the ge- 
neral Good, allows usnot to uſe our own, 
ſo as thereby chiefly to prejudg our Neigh- 
bour. Et im emulationem vicins. 

The Property of every thing belongs 
to ſome Perſon or Society, and cannot flot 
in an uncertainty : Nam dominium non po- 
teſt efſe in pendents. 

Some things do not fall under Com- 
merce, and ſo we cannot acquire any 
Property in them, fuch as things com- 
mon, as the Ocean, (though our Kg has 
Right to our narrow Seas, and to all the 
Shores.) Secundo, Things publick which 
are common only to a Nation or People ; 
a Rivers, Harbours, and the Right of 
Fiſhing in the ſaid Rivers. Tertio, Res 
univerſitats, which are common only to 
a Corporation or City, as a Theater, or 
the Mercat-Place, and the like. Dnuarto, 
Things that are faid to be no X4an's, but 
are Furis Divini, which are either Sacred, 
ſuch as the Bells of Churches, for though 
we have no conſecration of things ſince 
the Reformation, yet ſome things have a 
Relative Holineſs and Sanftity, and fo 
fall not under Commerce z that is to ſay, 
cannot be bought and ſold by Private Per- 
ſons. Quinto, Things that are called far- 
fie ; 
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fz; focalled, becauſe they are guarded Tit. I. 
from the injuries of Men, by ipecial San- Tyr vo 
Hions, as the Walls of Cities, Perſons of 
Ambaſſadors, and Laws. Sexto, Things 
Religious, ſuch as Church-Yaras. 

As to thoſe things which fall within yyays of 
Commerce, we may acquire right to them, acquiring 
either by the Law of Nature and Nations, Property. 
or by our Civil and Municipal Law. 
Dominion or Property is acquired by the 
Law of Nations, either by our own Fat 
and Deed, or Secundo, by a Connettion 
with, or Dependence upon things belong- 
ing to us; the firſt by a general term is 
called Occnpation, and the laſt Acceſ- 
fion. 

Occupation, is the appropriating and ap- Occupa- 
prebending of thoſe things, which formerly ©100- 
belonged to none. And thus we acquire 
Property in wild Beaſts, of which we ac- 
quire a Right how ſoon we apprebend 
ther, or are in the proſecution of them 
with probability to apprehend them, as 
alſo we retain a Rzght to them whillt chey 
remain in o#r poſſeſſion, and even after 
they have eſcap'd, if they be yet recove- 
rable by ms. Secundo, Property comes 
by Accejſion; as for infkance, a Houſe Acceſſion, 
built upon, or Trees taking root in our 
Ground, and the Produi allo of our 


E 3 Beaſts 
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Book II. Beaſts belong to us, and Ground that 
WAV grows to our Ground becomes inſentibly 


Specifica- 
Fion, 


ours, and 1s called Aluyio by the Civi- 
lians, And it is a general Rulc in Law, 
that acceſſorium ſequitur naturam ſus 
principalis ; and yet a Picture drawn by a 
great Malter upon another Man's Sheet or 
Table, belongs to the Painter, and not 
to the Matter of that whereon it is drawnz 
the meannels of the one ceding to the ex- 
cellency of the other. 

There are many other ways of acqui- 
ring Right and Property, which may be 
referred either to Occupation or Acceſſion ;, 
as if a Man ſhould make a Ship of my 
Woed, it would become the Maker's, and 
would not belong to me to whom the 
Wood belonged : &nd this is called Specs- 
fication, in which this is a general Rule, 
that if the Species can be reduced to the 
rude maſs of Mutter, then the Owner of 
the Matter us alſo Owner of the Species, or 
thing made © as, if a Cup be made of ano- 
ther Mars Silver, the Cup belongs not te 
the Maker, but to the Owner of the Me- 
tal ; becauſe it can be reduced to the firſt 
maſs of Silver : but if it cannot be redu- 
ced, then the Species will undoubtedly 
belong to him that made it, and not to 
the Owner of the Matter ; as Wine and 
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Oil trade of another's Grapes and Olives, Tit. I. | 
which belongs to the Maker,feeing Wire Tow 


cannot be reduced to the Grapes of which 
it was made. 

Property is likewife acquired when 
two or more Perſons mix together in one 
what formerly belonged to them feverally; 
and if the Materials mixed be liquid, it is 


catted by a ſpecial Name, Confuſion, as Confuſion. 


when ſeveral Perſons Wines are mixed and 
contounded together : but if the Particu- 
!2rs mixt be dry and ſolid, fo as to retain 
their different Shapes and Forms, it is 


called Commixtion ; and in both Caſes, if Commix- 
the Confufion or Commixtion be by con- £10n- 


ſent of rhe Owners, the Body or Thing re- 
ſulting from it, is common to them all ; 
but if the Commixtion be by chance, 
then if the Materials cannot be ſeparated, 
the thing is yet common; as when the 
Grain or Corns of two Perſons are mixed 
together by chance, here there muſt ne- 
ceſfarily be a Community, becaule the ſe- 
paration 1s impoſſible but if two Flocks 
of Sheep belonging to different Perſons, 
ſhould by accident mix together, there 
would be no Community z but every Man 
would retain right to his own Flock, fce- 
ing they can be diſtin&ly known and ſe- 
parated, and theſe two ways of Acquiſition 
are by Acceſſion, E 4 The 
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The laſt and moſt ordinary way of ac- 


GY quiring of Property is by Tradition,which 
Tradition. js defined & delivery of Poſſeſſion by the true 


Owner, with a deſign to transfer the Pro- 
perty to the Recerver ; and this tranſia- 
t507 is made either by the real delivery of 
the thing it ſelf, as of a Horſe, a Cup, &c, 
or by a Symbolick delivery. As, is the de- 
levery of alittle Earth and Stone in place 
of the Land it ſelf : For where the thing 
cannot be truly delivered, the Law allows 
ſome Symbols or marks of Tradition ;, and 
ſo far 15 Tradition neceſſary to the acqui- 
ring of the Property in ſuch Caſes, that 


| he who gets the laſt Right with the firſt 


Tradition is till preferr*d by our Law. 

If he who was once Proprietar, does 
willingly quit his Right and throw it 
away, (which the Civil Law calls pro 
aereliito babere) the firſt finder acquires 


Acquiſitio a new Right, per inventionem, or by 
per inven- finding it > by which way alſo Men ac- 


tlonem, 


quire Right to Treaſures, and to Jewels 
lying on the Shoar; and generally to 
all things that belonged formerly to no 
Many or were thrown away by them: 
Bat it 15 a general Rule in Our Law, 
that what belongs to no Man, # underſtood 
ro belong t0 the King, | 


Preſcripe 


of Rights, 8c. 


Preſcription is a chief way of acquiring Tit. T. 
Rights by the Civil Law; but becaule WWW; 


that Ticle comprehends many things, ®* 


which cannot be here underſtood, I have © 


treated of Preſcription amongſi the ways 
of loting Rights, it being upon di- 
vers Conſiderations, Adodus acquirendi 
& amitends. 

We alſo acquire right to the Fruits of 


thoſe things which we poſleſs, bona fide, Bona fi. 
if theſe Fruits were gathered in or up- des» 


lifted, and conſumed by us whilſt we 
thought we had a good Right to the 
thing it felf : for though thereafter our 
Right was found not to be good, yet 
the Law judged it unreaſonable, to make 
us reſtore what we look?d upon as our 
own when we ſpent itz and therefore 
when this bona fides ceaſeth, which may 
be ſeveral ways, eſpecially by intenting 
an Action at the true Owner's inſtance, 
we become anſwerable for theſe Fruits 3 
though thereafter they be percepti &* con- 


ſumpts by us, 
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Of the Difference betwixt Heritable 
and Moveable Rights. 


| in the former Title cleared 
bow we acquire Rights, we come now 
tothe Divifion of them. 
The moſt comprehenſive Diviſion of 
Rights amongſt us, is that whereby they 
are divided into Heritable and Aoveable 
Rights. 
Heritable Heritable Rigbts in a ſirict ſenſe, are 
& movei- only Lands ;, and all Sums of Money, and 
ble Rights. Other things which can be moved from 
one place to another, are moveable * but 
that is only counted Heritable m a Legal 
Senſe, which belongs to the Heir, as all 
other things which fall. to the Executor 
are moweable ;, and fo Sums of Money, 
albeit.of their own nature they are 2nove- 
able,yet.if they were lent for Annual Rent, 
they were of old reputed Heritable. - 
For underſtanding whereof it is nece(- 
ſary to know, that albeit by the Canon 
Anuual Law all Annual Rents were forbidden, as 
Rent, being contrary to the Nature of the thing, 
(Money being barren of its own Nature: ) 
yet the Reformed Churches do generally 
| allow 


— 
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allow it z nor were the Fews prohibited Tic. II. 
to take Annual Rent from Strangers. Aw 

Before the Year. 1641. all Bands and Bands He- 
Sums bearing, Annual Rent were berita- ritable and 
ble 35 to all effects, ſo that the Executor Moveable. 
who is Heres in mob;libus, had no intereſt 
in, nor ſhare of ſuch Bands, but they be- 
longed intixely to the Heir 5; but that 
Parliament finding that the reſt of the 
Children beſide the Heir, had no Provi- 
fion by our Law, except an equal ſhare in 
the Meveables; they therefore ordain'd 
that all Bands for Sums of Money ſbould 
be moveable, and ſo belong to the Execu- 
fors z except either the Executors were ſe- 
cluded, or the Debitor were expreſly obli-. 
ged to mfeft the Creditor, which is like- 
wiſe renewed fince the King's Reſtanra- 
tion * : For in theſe caſcs, it was clear, * K. C. :, 
that by the deſtination of the Defuntt, FA" 1- 
(which is the great Teft in this Caſe) *3 3% © 
theſe Sums were to be Heritable; and yet 
all Sz bearing Annual Rent, are till | 
heritable in fo far as concerns the Fik, Heritable 
or the RelifF : ſo that if a Band bear An- 904d Fit 
mual Rent to this day, the Fuk cannot Sorel 
claim any right to it, as falling under the 
Rebels fingle Eſcheat, (whereby when he 
becomes Rebel, all his Moveables fall to the 
King ;) nor has the Kelif} any Right oe. 

| thir 
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Book II. third of them, as ſhe has to a'third of other 
WV Moveables, the Law having preſumed 


that Relifts will be till ſufficiently ſecu- 
red by their Contrafts ; but whether the 
Sum be heritable or moveable, all the by- 
gone Annual Rents, and generally all by- 
gones are moveable as to all intents and 
purpoſes, and fo fall to Executors, and to 
the Fisk,, and to the Reli&t becauſe by- 
gone Refts are look?d on as Money lying 
by the Debitor, they being already pay- 
able, as all Obligations bearing a tratt of 
future time belonging to the Hezr. 

So far does the Law defer to the will of 
the Proprietar, in regulating whether a 
Sum (ſhould be heritable or moveable , 
(the Law thinking that every Man is 
beſt Fudge how his Eſtate ſhould be be- 
ſtowed;) that if a Man deffinate a Sum to 
be imployed upon Land or Annual Rent, 
this Deſtination will make it heritable, 
and to belong to his Heir 3 or though 
the Sum was originally ſecured by a move- 
able Band, yet it may become beritable 
by the Creditor's taking a ſuperveening 
heritable ſecurity for it, or by.comprifing 
for his ſecurity, But yet the Creditor 's de- 
ſign is more to be conſidered than the ſ#- 
pervement Right ; as for inſtance, a Sum 
may be moycable ex ſua natura, and yet 
may 
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may be ſecured by an heritable Surety ; 2s Tie. II. 
in the Caſe of by-gone Amnal Rents, due &VW 


upon Infeftment of Annual Rent, which 
are unqueſtionably moveable of their own 
Nature, and yet they are heritably ſecu- 
red ; and even Executors may recover 
them by a real Action of Poynaing of the 
Ground. And, if a Wedſet bear a: Pro- 
viſron, that notwithſtanding of Requiſition, 
the Wedſet ſhall ſtill ſabſiſt, the requifi- 
ton will make the Sum moveable, though 
it continue ſecured by the Infeftment ;, as 
alſo Sums ab initio heritable, may be ſe- 
cured by an acceſſory moveable ſecurity, 
without altering their Nature; as for in- 
ſtance, if one take a Goft of ſingle Eſcheat 
for ſecuring himſelf in heritable Sums, 
this does not alter the Nature of the for- 
mer heritable Right. 

Though a Sum be heritable, yet if the 
Creditor to whom it is due require his 
Money, either by a charge or requiſition, 
it becomes moveable ;, for the Law con- 
cludes in that caſe, that the Creditor de- 
{igns rather to have his Loney, than lying 
in the Debitor*s bands upon the former ſe- 
curity ; and if it were lying in Money 
beſide him, it would be moveable : and a 
requiſition to one of the Cautioners will 
make it moveable, as to the Principal = 
al 
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Book 1]. all the other Cautioners : But a charge oti 
WY V a Band wherein Executors are ſecluded, 


will not make the Sum 2noveable ; for the 
deſign of the Creditor # preſumed to con- 
tinue in favours of the Heir, till the Sum 
be paid, or the Band innovated : And for 
the ſame reaſon, a requiſition uſed by a 
Wife, whio has an heritable Sum that falls 
not under the Jus Marits, will not make 
it moveable, fince it is preſumed ſhe de- 
figned only to get Paymenc, but not to 
give it to her Huzband. 

But if the Creditor who required his 
Money take Anal Rent after that Re- 
quiſition, it is preſum'd that he again al- 
tered his Inclination, and reſolved to have 
it heritable, and to continue due by vir- 
tue of the firſt Security. 

Though a Band be beritable as bear- 
ing Annual Rent, yet before the Term 
of Payment it is moveable as to all Per- 
fons. 

From all which it-is clear, that ſome 
Sums are moveable as to the Executor, 
but not as to the Fisk or Relif; and ſome 
may be -noveable, as to the Debitor and 
his Executors, and yet may be beritable 
as to the Creditor and thoſe repreſenting, 
him 3 as for inſtauce, an Obligation, to 
imploy 4 Sum due by a moveable Band, 

wport 
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upon Land or Annual Rent for the Heirs Tit. IJL 
KS a Marriage, that Sum as to the Cre. Tyr 
ditor would be heritable, yet quoad the 
Debitor, it would remain moveable. 
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T I T. II.. 


Of the Conſtitution of Heritable Rights, 
by Charters and Seafins. 


Hs treated in the former Chaptex 
of the difference betwixt Heritable 
and Moveable Rights, it is now fitto begjn 
with Hereditable Rights, as the more 
Noble. 

Our Heritable Rights are regulated by 
the Feudal Law, by which Feudum, which Feudum. 
we call a Few, was defined to be a free 
and gratuitousRight to Lands made to one 
for Service to be performed by him : He 
who grants this Few, is in Our Law cal- 
led the Swperiour 3 and he to whom it was, _. _ 
granted, is called the Yaſſal : the Supe- wy ter 
riour's Right to the Fie 1s called Domi- . . 
nium direftum, and the Vaſſal's Right is , qire- 
called Donininm utile and if that Yaſſal &um 8 
diſpone the Land to be holden-of himſelf, vrile. 
then that other Perſon who recesves that 
Few, js called the Sub-vaſſal ;, whereas 
the 
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Book II. the aſſal who granted the Few, becomes 


the immediate = to this Sub- 


Sub-vaſlal. vaſſal, and the Vaſſal*s Superiour becomes 


the Sub-veſſas mediate Superiour, and 
is ſo called becauſe there is another Supe- 
periour interjefied betwixt him and the 
Sub-vaſſal. 

The Superiour diſpones ordinarly this 
Few to be holden of him by a Charter 
and Seafin : The Charter is in effe& the 
dsſpoſition of the Few made by the Su- 
periour to the Yaſſal; and when it is firſt 
granted Charter, it is called an Original 
Charter or Right; and when it is renewed, 
it is called a Right by Progreſs, and pro- 
ceeds either upon Reſignation when the 
Lands are reſigned in the Swperiour's hands 
for new Infeftment, either in favours of 
the Yaſſal himſelf, or of ſome third Party, 
or by Confirmation, when the Syperiour 
confirms the Right formerly granted; and 
if it is to be holden from the Diſponer of 
the Superiour, that is called 4 ze, and is a 
publick Right, and is ſtill drawn back to 
the date of the Right confirmed : But if 
the Confirmation be only of Rights to be 
holden of the Yaſſal, it is called de me, 
and is a baſe Right, the effe& of this 
Charter being to ſecure againſt Forfaul- 
eure or Recognition of the Superiour, all 
which 


Þeritable Rights, 8&c. | on 
which are voluntar Righrs 3 bur if they be Tit. 11. 
granted in obedience to a Charge upon ©YFW, 
Epprifong or Adjudication, they ate ne- 

cCelar, 

If the Charter contains a Clauſe de 
novodenrs, then it has the Effe of an 
Original Right, and ſecures againift all 
Caſualities due to the Swperzour. i 
. In Charters, the firſt thing expreſſed is 

for what Cauſe it was grarited, and if it 
was granted for Love and Favour, Ow _ 
Lawcalls that a Lucrative C anſe, or for a Cauſe ones 
Price, and one Deeds ; this we call an _—__ 
Onerows C auſe. 

The ſecond thing confiderable in a _ 
Charter, is the diſpoſitive Clauſe which Diſpo- 
contains the Lands that are diſponed ; ©1.0-., 
and regularly with us, the Charter will _ 
give Right to no Lands but what are 
contained in this Clauſe, though they be 
enumerated in other places of the Char- 
ter. | 
The third Clauſe is that wherein is eX- 7.,, 
preſt the way how the Lands are to be Amy 
holden of the Superiour, and this is called 
the Tenendas, from the firſt word of the' 

Clauſe. 

The fourth Claxſe is that which ex- KRedden- 
prefſes what the Yaſſal is to pay to the 40 
Superionr, and this Duty is called the Red- 

F : ile nds; 


66 Con 
Book II. depde, becauſe the Claaſe whary i it is- 
AV. pay able begins, Reddendy = annmatim, 
Warran- The fift Clauſe. 5 the Clauſe. of, Wa- 
dice _ randice, which is either _—_— or Real 3 
ſonal 20d Perſonal Warrondns, is when, the Author 

or Diſponer is bound pen . and cl- 
Simple ther ſimple Warrandiee, which is only from 
Warran- ſubſequent and 4d Deeds of the Gran- 
dice, ter,, and this Farrandice is implied! in 
pure Donations. Or Secunds, Warrandice 
Warfan- ho om Faitand Deed; which is, that the 
dice from Grauter hath not dane, or ſhall not do.any 
— . - Deed prejudicial. to the ' Right warranted. 
Or Tertio, Waorrandice is abſolute, and 

that.is, 20 warrant againſe. all | Mort als : 
- andin abſolute Warrengice, this is.a rule, 
that t an Adequate onerous Cauſe, preſumes 
Abſolate. - g;ll” abſolute, Warrandice,; but. abſolute 
gs Warrandice in Aſſignations iraports only 
<. that the Debr i« rrucly due, and not that 

the Debiter 18s ſolvent. 

All Rights granted by the King are 
preſumed, to be Donations, and, import 
no Warrandice, 

Real War« Real Warrandice is. when. Infeftment 
raniice. of one Tenement is given n, ſecurity of 
—_— 

The effe&t of Warragdice is, that if 
the thing . warranted, be taken away; 
there is competent to theParty, to whom. 

»* 


/ 
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the Panrapgee is granted, an Aion of Tic. III; 


As Warrendics infers relaef, fo Excam- 
bien: infers regreſs 3 that is to fay, the 
Party from whom the excambed Lands 
aur agns = + Ay rs of the Ex- 
camber Or a of the , has re- 
greſs and recaurſe to the Fm 3 which he 
excambed with the Lands which are evi- 
Bed: And this ariſes from the” nature of 
the Excambion without cxprels paQiion; 
2nd is competent 100, 4s well as agai the 
Yam Succeſſors of Excambers and theit 


CW 


rank Traditieti is requiſite to the Precept of 
compleating of all Rights 3 therefore the Scalin. 


Charter contains a Command by the Su- 
perionr to his Baily 3 to give atiual Stare 
and Seaſin tothe Vaſſal, or to his Attur= 
ney. By tradition of Earth and Stone, 
and this is called the Precepr of Seaſin, and 
upon it the Yaſſal, or ſome qther Perſon, 
having a Procuratory from him, gets 
from the Baily Earth and Stone delivered 
in preſence of a Natar and two Witneſſes, 

which Inſtrument i is called a Scafiv. And S* 
if the Superiour gives Seaſin himſelf, it is 


called a Seſin, (proprits mazibus ;,) 10 that Scafin 
a Foxmal Seaſin is the Inftrument of a Na- proprits 
bf, (aries ty ron of £98 ” > —_ 


Stone, 
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Conflitution of Þeritable 
Stone, or ſome other Symbols by the Supe- 
riour, or bu Bailly to the V, 7 Rag vi 
Atturney : The Tenor whereof is known 
and fix'd, and now by a late Statute the 
Witneſſes muſt ſubſcribe the Inſtrument * ; 
and thus the Yaſſal ſtands Infefe in the 
Land by Charter and Seaſin. 

This Seafin being but the Aſſertion of 
the Notar, proves not 3 except the war- 
rand of it 5 thatis to fay, the Precept or 
Diſpoſition whexeon it proceeded be pro- 
duced 3 but a Seaſin given by a Hmtband 
to his Wife, or by a Saperiour to his Vaſ- 
ſal, propriis manibus (without a Precept ) 
is ſufficient, when the competition is with 
the Granter's own Heijrs,or with no more 
ſolemn Rights ; and is not exorbitant,and 
after 40 Years there is no neceſſity to pro- 
duce cither Precept of Seafin, or Procu- 
ratory of Reſignation by a ſpecial Sra- 
ente F, 

This Seaſin muſt be regiſtrated within 
60 days, either in the general Regsſter at 
Edinburgh, or in the particular Regiſter 
of the Shire, Stewartry, or Regality 
where the Land Iyes, Þ elſe the Right 
will not be Valid againſt a ſingular Suc- 
ceſſor ;, that is to ſay, if any other Per- 
ſon Buy the Land, he will not be obliged 
to take notice of that Sraſinz but the 

Right 
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..  Tharters and Seaſins. 


Right will ſtill be good againſt the Gran- Tit. IIT. 


ter and his Hesrs. 

If Lands lye Diſcontigue, every Tene- 
ment muſt have a ſpecial Seaſin, except 
they be united in one Tenement, and then 
one Seafiz ſerves for all ; if there be a 
ſpecial place expreſs*d where Seaſin ſhould 
be taken; but if there be no place ex- 
preſs*d, then a Seafin upon any part will 
be ſufficient for the whole Contiguons Te- 
nements, (theſe being naturally united ;) 
but will not be ſufficient for Lands, lying 
d:ſcontigne + And one Seaſin will ſerve 
for all Tenements of one kind, but where 
they are of ſeveral kinds, as Lands, Milns, 
or holden of different Superiours, or by 
a different holding of the ſame Superiour, 
theſe (though contiguous) will require 
ſeveral Seaſins : The Symbols of Poſleition 
being different, for Lands paſs by the 
Tradition of Earth and Stone, and Milns 
by the clap and happour, 

Sometimes Lands are erected into a 


Barrony,(the nature of which is explained gre&ion 
before, Tit. Inferiowr Fudges ) and'when- ina Bar- 
ſoever this is granted, Union is implied as 590): 


the leſſer degree. 

EreGion in a Barrony can only be by 
the King, and is not Communicable by 
any Subaltern Rights, albcit the whole 

F 3 Barrony 


Conſtitution of Heritable, 8c. 


Book II. Barrony be diſponed, though the Vrecon 
&YV may be thereby Communicated. 


This Union can only be _— by the 

King, -which he may grant eit es s- 
_ or by Confirmation; and Ly 
granted, it may be tranſmitted by the 
Receiver to a Sub-Vaſſal ;, but if a part 
of the Lands united be difponed,the whole 
Union is not diſſolved, bat the Part dif- 
poned only ; and this Ver and all other 
Privileges and Provilions can only be 
granted in the Charter, but not in the 
Feaſin. 
Real Rights being thus eſtabliſhed by 
Charter and Seaſin, are not affected or 
burdened by Back Bands, or other perſo- 
nal Declarations ; fo that ſingular Succeſ- 
ſors are not obliged to take notice of them 
but till they are ſo compleated, ſuch De- 
clarations ( though perſonal ) do affet 
them, and are valid againſt ſingular Suc- 
ceſſours : But they affe& perſonal Rights, 
ſuch.as Bonds or Contrads, even though 
they be not intimated. | 


Df Þobvings. 41 
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| TIT. IV. 
Of the ſeveral Kinds of Aoldia. 
Tt firſt Diviſion of Fene from the |, 
4K ſeveral kinds of Holding, is, that 199 


of Feus. 


ſome Lands hold Ward, ſore Few, forne 
Blench, and ſome Burgage. + 

For underſtanding Ward-boldingy, it is ward, 
fit - —_—_ that at firſt ed = were 
Righcs granted by the Zonyebards, and 
tothe Northern Nations (wes they 
conquer'd /caly)to their own Souldiers for 
_— kid in the Wars; and there- 

re Ward-bolding, which is the propere 
Holding, is called ſervitiam Lo whe 
and all Lands are therefore preſumed to 
hold ard, except another holding be 
expreſs'd'; and ſeruitium debitum &: 
conſurtuam, is interpreted to be Ward- 


Tix Advantages ariſing to the Supe- 
rionr by the | qo; & tha Holding axe, 
that the Superiouy has thereby the fall 
Meals and Duties of the Ward Lands, * Q Mary 
during the Years that his Male-Faffal is Par- 3 
Miner * ;, for the Fen beirig given otigi- 54 j 
rally to the Yaſſe for Xihtwry Services pup, 
F 4 it AA 4% 
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Df the-ſeveral kinds 


it returns to the Superiour during A45- 
nority ; becauſe the Law preſumes, that 
the Afnor is not able to ſerve his Supe- 
riour in the Wars; but in Female Vaſ- 
ſals, this Caſualty laſts only till 14 Tears 
compleat ; becauſe they may then marry 
Hubands, who may be able to ſerve the 
Superiour, and this properly is called the 
Caſuality of Ward: for Marriage, is due 
in other Holdings, as ſhall be cleared in 
the next Title, 

Sometimes the Superior 1s content to 
accept a liquid quota, or annual preſt ation, 
in place of the Meals and Duties that fall 
to him by the Ward, and this Holding is 
called Taxt-ward : The Marriage is alſo 
taxt in that Caſe to a particular Sum 3 
but though theſe Taxt-ward and Taxt- 
marriage Duties become debita fund, 
they being expreſs'd in the Reddende ; 
yet becauſe the Holding remains till a 
Ward-bolding, therefore Lands holding, 
Taxt-ward recognoſce, if they be dif-. 
poned, without conſent of the Superiour. 
When a Fafſal holds immediately Ward 
of the King, and a Sub-vaſſal holds Ward 


_ of that/afſal, this is calld Black Ward, 


Feu-hold- 
ing. 


or Ward upon Watd. 
Fenu-holdings is that whereby the Vaſſal 
15 qbliged to pay to the Superiour a Sun 
| of 


of Money yearly, -in riame of - Fen dwtie Tit. TV.-- 
nomine Fends firme. ? = | 
This Holding has ſome Reſemblanc has 
with the LEmplyreoſs] in the Romait Emphy. 

ren 6 but 'it is not the ſame with't 3 fot ceotis. 
Emphyteoſis was a perpetual Location, 
— A Penton, "a6 the bire which 
was granted, for- improving and cultiva- 

ting barren Ground ;; but our Fen-holds 
comes ' from the -Fendal Law, (whereot .- i 
there is no veſtige in the Civil Law) and CN 
paſſes by Tnfeftment to Heis;: © © 
Blench-holding, is that whereby the pjench- -- 
Vaſſal is to pay an Elufory Dmty,' meerly holding. 
tor acknowledgment, as a Penny, or a pair 
of Gloves, nomine-albe firms, and ordi- 
narly it bears, 7 petatur tantum. ' | 
Theſe Blench.Dnties are not due, whe- 
ther theyi be of {a yearly growth, or” 
not, | cxcept- they be required yearly: by / 
the Superiour *, as for inſtances if the' x, Ja. s. 
Blench Duty be yearly Attenlatice © at Par. 18. 
ſuch a Place, .or a Roſe yearly, the Su-'AR 14- 
periour can ſeck nothing for bis Blench 
Duties, except he required the ſame 
within the Tear 5 But the Exchequer 
now puts a Value upon every Blench 
Duty that can be eſtimated, ſuch as 
Gloves or Spurs, and exacts them for 
all by-gone Years within yy : 
though 


74 Df the feveral kinds, &c, 

Book II thangh they, he not _—_ yearly, 
| Burgage-holding, is-t 

Burgage- Burghs Royal! axe obliged: to ay to nr 

| King, by the Charters, erefting them im 

.4 Burgh'Reydl, and in this the B 'Þ 

6. the Faſſal, and not the 'particu 

Burgeſſos ; and the Bailiffs of þ oy Burgh 

e the Kings Basliffs. - nor can Seafin 

in age-Lands be given by any other 

+. ].6. __" the, 1 Bajlly, and Town-Clerk *, if 

w__ 


Par. I. Tas ez. have any, and they muſt 
= = og in the Town-Clerk's 
, C. 2 


—_— as Landsare Mortified (which we 

call ad. manu. mortuam) to Churches, 

Holpitals,. 9x,-other Pious Ules 3 the So- 

Mortifica- ciety to which-the Mor is made, 

Yon. becomes Vafſal, and en -being 

. only Preces & .Lachryme, and the So- 

ciety never dying, the \Superiour loſes 

many _ Caſualities of the _— : 
Wherefore. Lands cannot, octifend 

without the Supetiour's "= 


—— WY 


TIT. V. 
Of the C aſualitixs due to the Superionr. 


E. Few being thus ſtated by the 
Superiour in the Perſon of 1s Vaſſal, 

it will be fit.in the next place, to contider 
what Right the Swperiour retains, _ 
what Right «the Vaſſal acquires by this 
Confturution of the Fen, | |, . _ | 
The Superior retains fill domininm = 


direftum in the Few, and the Fafſal has - 


only deminium utile, and therefore the 
Superiour is Rilt infeft as well as the Vafſal 3 
But the King needs not be infeft, for he 
is infeft jure Corong in all the Lands of 
Scotland ;, that is to ſay, his being, King 
is equivalent to un Infefiment.. 

The Superioar has different Afdvanta+ 
ges and Rights, according to the different 
manner of Holdings z and there axe ſome 
Rights and Ciſualities common to all 
nr OE 3d Ll RAP 
. Ward-holdings gives the $ 2 
Kight to the Meals SI Duties of bis Vaſe 
faPs Lands, during all the Years that his 
Vaſſal is Afinor $\ aud this is properly 
called the Caſyality of Ward; but the 

Ad. 
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Book IF. Swperzour_or his Donatar are obliged to 
VYV entertain the Herr, if he have no other 


Rob. 3. 


Feu or Blench Lands, and to uphold the 
Houſe, Parks, &c. in as good condition as 


* they found them ; and muſt. find Cau- 


tion for that Effet F. 
If the Yaſſal ſells or diſpones- the half 


| ofhis Ward-Lands to any except his ap- 


pearand Heir, who is alioqus ſucceſſurus, 
without the conſent of his Swper:onr, the 
whole Ward- Lands fall tothe Swperionr 
for ever; and this we call * Recognition, 
which is introduced to puniſh the ingra- 
titude of the Vaſſal, who ſhould not have 
d;ſponed the Lands which is preſumed he 


Cap.19+ goe gratuitouſly from the Superionr with- 


out his own conſent 3 and to:'ſhun this, 
the YVaſſal in Ward- Lands gets the Supe- 
riour's Confirmation before he takes Infeſt- 
nent ;, for if- he take Infeſtment before he 
be confirmed, the Land? recognoſce, as 
faid is z fince the Yaſſal ſhows ſufficiently 
his ingratitude by the very taking of the 
Infeftment. But if the Seaſin be null in 
it ſelf, it infers no Recognition ;, becauſe 
by that caſe there is no Right tranſmit- 
ted. 
And though the Yafal at firſt did not 
ſell the half without the Swperiour?s con- 
ſent ; yet if he thereafter ſells as much 

as 


XUA 


hs he We. 
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2s will extend to more than'the half of Tit. V; 


the Fen, 'the firſ® Buyer will likewiſe 
loſe. his' Right, if it was not Confirmed 


4 


before he' took Jnfeftment. And this | 


holds even where the Lands are but Wads 
fet, though rhe Back-Tack Duty does not 


extend to the equal half of the value of the - 


Lands, if the Lands Wadaſet exceed the 
major part of the Tenement : But ale- 
nation of Tcinds, infers not this Caſua- 
lity, becauſe they are not boldenward. 


Not only a Confirmation or Novada- Novada- 
mw, if it expreſs Recognition ;, but the Mu 


Superiour accepting Service, or purſuing 
for the Caſnalities, or accepting right 
from the Yaſſal poſterior to the Deeds 
inferring Recognition, are a paſiing from 
the Recognition, becauſe they infer the 
Superiour's Acknowledgment of the Vaſ- 
ſal's Right. And Inhibition raiſed and 
executed before the Recognition be incur- 
red, ſecures againſt the fame by a late 
Statute F, 


* K. Ja. 7% 


Par. I. 
Recognition takes place in Taxt-Ward a& - 


as well as Simple-Ward, but in no other 
manner of Holding, except the ſame be 
expreſly provided in the Yaſſals Charter, 
for Ward-holding is preſumed to be the 


only proper Fendal Right.. 


3 If 
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at's fe rd _—_ co accept her, apt 


Avail of : gets the double of bis Tocker, and one of 
the Mir- theſe Caſuglities is called the ſingle Avail 
— Ed We Morrigges and the other the double 
Sel of i e Marriage ;, butthe Modifica- 
tion of thisis referr'd to the Lords of Seſſiov, 
who conſider Gillwhat was theFafſal's free 
Rent, all Debts deduced, and the ordinary 
Modification of the fingle Avail is about 
Thic fingle (90 Tears Renit of The Faſſal's frid, 
end doable Eſtate, even tho , the Heir was Here- 
Avail of trix ; and the dowble Avail is but a Year 
the Mare more, which is three Tears free Rent * 
— And though there were moe Heirs Por- 
tieners, there yrill only one Avail be due 
for them Sy 


Though this Maitiage be 
ſtill due in all pdf In yet they 
tiny be as by e#preſs Pailion in other 
Holdirigs; 


bo the Superioue: |. 


Holdings, and. thexe-are-many in. Scatland Tis Y;. 
who, bald theis L,gnde Bev, com mania WnyPul 
$io.; and.in, both Cale, the Afarrigges. --:* 


debrnom. funda, 

Though as to the Gaſuality' of Ward, 
every, Super jour bas Right: te: the Wards 
Lands belding of.himielfwheze the afal 
holds, Ward-Langs ' of mae Swperiqurs 3 
= pj ec CRP falls: only to 
tne & $ONT', 1 ; Cannot 
be mare. Tochers than one, and:he _— 
eldeſt. Superiour from. whom | the* 
had the ol Few; but the King: is 
preſumed. to-be the eldejt ren. Gugrers 


cauſe all Few oziginally flowed, fom = 
him 


It.is thought that-the Reaſon why, this 
Caſuality is due, was, becauſe. it; wasnot. 
Jult = the Vaſſal ſhould-baing: in: a 
Stranger to be AMdjftreſt.of tbe. Fen, with- 
out; the. Superionr's conſent ; for clit he 
might. choice. a Wife, out. of ia Family: 
that. were an. Enemy to the: Swperianr 3 
but; I; rather, thiak that both Ward:and: 
Marriage, - proceeded. from an. expreſ? 
Paltion betyrixt. King Malcome Kenmard. 
and hys Subjects, tuſk; feved out: 
the, whole, Lange, of- Seorberidlamongſt = 
them > as; is, tabe. ſeen in: the.firſ of his 
Sratwres ®, ELT 


Book II. 
LAY riour ina Feu-bolding is, that the Supe- 
Feu Duty. r50ur gets a yearly Feu Duty payed to him, 


* K. J. 6. 
Par. I'S. 
AR 246. 


Clauſe ir- 
ricant. 


Clauſe re- 
ſolucive. 


Df the Caſiialities due 
The ſpecial Duty ariſing to the Supe- 


and if no part of this Few Duty be payed 
for three Years; *then the Yaſſal loſes his 
Fen, - ob non: ſolutum Canonem; for the 
Few Duty is called Canon ;and if this 
Proviſion be expreſs'd 'in his Charter, he 
will not -be allowed to Purge this /rri- 
rancy, by offering the by-gones at the 
Bar; but though this Proviſion be not 
expreſs'd in the Charter, yet the. Feu will 
be annulled for not payment of the Fex- 
duty, by an expreſs Act of Parliament * x 
but the Yaſſal in that Caſe will-be allowed 
to purge at the Bar, and the reaſon of 
this difference is, becauſe the expreſs Pa- 
Hon is thought a ſironger Tye than the 
meer Statute. 

A Clauſe irritant in our Law, ſignifies 
any Provifien which makes a Penalty to 
be incurred, and the Obligation to be null 
for the futurez as where the Superiour 
gives out his Fex upon expreſs Condition, 
that if the Fex-duty be not' payed, the 
Fey ſhall be zwl and reduceable, and a 
Clauſe reſolutive is a Proviſion whereby 
the ContrafF to which it is affix'd, is for 
not Performance, declared-t6 have been 
all from the beginning, =Y 


to the Stiperſottr. 


8x 


The Caſualities that are due by all Tit. V. 
manner of Holdings, and which ariſe TV 


from the very Nature of the Fue, without 
any expreſs Pattion, are None-entry, Re- 
lief,, and Life-rent Eſcheart. 


None-entry, is a Caſuality whereby the Nones 
Superioar has Right to the Meals and Du- catry. 


ties of the Lands, when there is not a 
Vaſſal actually entered to the Lands, or 
where the Yaſſal's Right is reduced atrer 
he is entered ; and the reaſon why this is 
due to him, is, becauſe he having given 
out his Fes to his YVaſſal for Service, when 
there is no Yaſſal entered, the Law al- 
lows him to have recourſe to his own Fes, 
that he may therewith provide himſelf a 
Vaſſal who may ſerve him : but though 
the full Rents of the Lands be due to the 
Superiour, from the very time that he 
cites his Faſſal to hear and ſee it tound 
and declared, that the Lands are in None-= 
entry ; yet before that Citation, the S4- 
perwour gets only the Retoured Duties ; 
and the reaſon of the difference is, be- 
cauſe after Citation there is a greater con- 
tempt than before, and fo is to be more 
ſeverely puniſhed. 


For underſtanding which retoured Du- Retoured 
ty, it is fit to know, that there was of Duty. 


old a general valuation of all the Lands 
of 


- 


$2 
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Book 1I. of Scotland; but thereafter there was 4 
WW new valuation, the firſt whereof is called 


the old, and the ſecond the new Extent, 
and both are call'd the rerour'd Dity, be- 
cauſe they are expreſs'd in the Retorr (or 
Return) that is made to the Chancellary 
when an Heir # ſerved; but both are 
very far below the Value, to which Lands 
are now improved, though in Our Law 
the new Extent be conſtructed to be the 
value : But if the Lands be not retoured, 
the Donatar to the None-entry, will have 
Right to the full Meals and Duties even 
before Citation : The old Extent is ſaid 
to be made tempore pacts, and the new Ex- 
rent tempore belli; and the moſt proba- 
ble reaſon of theſe terms is, that the 
firſt Valuation was very mean, being made 
in time of Peace : But our Kzgs being 
engag?d thereafter in War with the Eng- 
liſh, there was 2 new Valuation made 
much greater than the firſt, to augment 
the Revenue for maintenance of the War * 
And therefore the new Extent or Valua- 
tion is ſaid to be made tempore bells. 

But in an Infeftment of Annual Rent, 
the whole Annual Rent is due, as well 
before Declarator, as after 3 becauſe the 
whole Annual Rent is the retoured Duty, 
it being retorred, walere ſeipſum ;, and 

| that 


to the Superfout. $3 


that is called a» Infeftment of Annual Tit. V, 
Rent, when the FYaſſal is not infeft in ww 
the Property of the particular Zands ; but Infefrinene 
is infeft in an yearly annuity of Aoney - "——_ 
fo be paid out of the Lands as tor in- © © 
ſtance, if a Man ſhould be infeft in the 

Sum of Five hungred Merks yearly, to 

be payable out of any particular Lands, 

being worth 500 Merks yearly, how ſoon 

the Yaſſal who had right to the 500 

Merks died, the Superiour would have 

right to the whole Annual Rent yearly, 

until the Heir of the Yafal be entered; 

Vide infra Tit. Redeemable Rights, S, An- 

nual Rents, 

Thereis no None-entry due in Burgage 
Lands ;, becauſe the Burgh it (elf is Paſel 
and never dies and fo therefore neither 
does the Bargh nor any private Burgeſs 
pay None-entry, the Duty payable by the 
Burgefſes being only Watching and Ward- 
ing : And yet their Life-renc, as well as 
ſingle Eſcheats, talls to the King, The 
None-entry ſubſequent to the Ward, is of 
| the nature of the Ward; and if the Supe= 
r:oxr or Donatar were in poſletiion, they 
have right to the full deals and Duties 
without any Declarator ; but in that caſe 
the Donatar's Right extends only to 
© | three Terms ſubſequent to the Watd, 
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Book II. after which there 15 place to a Second 


WWW Donat ar. 


When the Y aſſal enters, he pays an ac- 
knowledgment to the Superiour, which 
is called Relief ;, becauſe it's payed for re- 
lieving his Land out of the Superzonr's 
hands. It is debitum funds, and affets 
not only the Ground really, but the Yaſſal 
perſonally, who takes out the Precept for 
infefting hinifelf ; though he never takes 
Infeftment thereupon. 

The value of this Caſuality varies, ac- 
cording to the nature of the Holding 3 
for in Blench and Fen-bolaings, it is only 
the double of the Fex or Blench-duties ; 
but in Ward-boldings, it is the full Duty 

of the Land, if the Superionr be in pof- 
ſeſſion the time of the YVaſſal's entry z but 
if the Superiour was not in poſſeſſion, even 
though the YVaſſal was minor, then the 
Superiour gets only the retoured Duty ; 
and it is ſo far from being pretumed to be 
remitted by the Supertcur's entering his 
Vaſſal, that it is ſill exacted by the Ex- 
chequer,though it be gifted with the other 
Cafualitics. : 

For underſtanding Life-rent Eſcheats, 
it is fit to know, that when any Man does 
not pay a Debt, or perform a Deed con- 


form to his Obligation, his Obligation is 
7eot= 
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to the Superiour. 

regiſtrated > if it carry a Conſent to the 
Regiſtration int the Body of it, or if it 
do not, there muſt be a Sextence reco- 
vered, and upon that Regiſtrated Writ or 
Decreet ( for a Regiſtrated Writ is a De- 
creet in the Conſtruition of Law) there 
will be Letters of Horning raiſed, and the 
Party will be charged 3 and if he pay not 
within the days allowed by the Cbarge, 
he will be denounced Rebel, and put to 
the Horn, and from the very date of the 
Denunciation, all his oveables fall to the 
King by a Caſuality, which is called ſin- 
gle Eſcheat;, but now lingle Eſcheats fall 
likewiſe to Lords of Regalzities, if the 
Perſons denounced live within a. Regalety ; 
becauſe the Kg uſes to gift all ſingle 
Eſcheats at the Erecion : But if they 
be not expreſly gifted, they remain wich 
the King. 

Under the fingle Eſcheat fall all Sums 
that are moveable quoad Fiſcum, and all 
by-gone Annual Rents even of heritable 
Sums, and the by-gone Rents of Lands, 
together with the Crop that is upon the 
Ground the time of the Rebellion, and 
the Meals and Duties due at the Term, 
immediately ſubſcquent to the Rebelzon. 

If the Yaſſal continue year and day 
Rebel, without relaxing himſelf, (which 

G 3 Relaxa- 
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Relaxation is expeded by Letters under 
the King's Signet, expreſly ordaining 
him to be relaxed from the Rebellion ) 
then he is eſteemed as civilly dead; and 
conſequently not being able to ſerve the 
Superiour, the Law gives the Superiour 
the Meals and Duties of his Fen, during 
all the days of the Yaſſal's life ; and this 
Caſuality is called Life-rent Eſcheat : (o 
that every Supertour as well as the King, 
has right to the Meals and Duties of the 
Lands holden of himſelf * if his Yaſſal 
was once infeft ; and even though he was 
not infeſt, it he was appearand Heir, 
and might have been infetrc,,. for his lying 
out ſhould not prejudg his Superziour ; but 
if a Man have Right by Difpofition, 
whereupon no Infeftment followed, the 
King only will have Right to his Lafe- 
rent Eſcheat, ſince the ſingular Succeſſour 
not being yet -infeft by the Superiour, of 
whom he 1s to hold his Lands, that S«- 
periour cannot have Right, and conſe- 
quently their Life-rent falls to the King 3 
and the Life-rent of Miniſters, in fo far as 
concerns their Afanſes and Gleibs, falls 
alſo to the King, becauſe they require no 
Inteftment, and are not holden of any 
other Superiour : but all beritable and 
Eife-rent Rights requiring no Infeftment 


A of 


XUM 


to the Superiour. 


of their own Nature, ſuch as a Terce, Tit. V. 
and Life-rent-tacks; fall not to the King, TV 


and Life-rent-tacks fall to the Maſter of 
the Ground, and the Life-rent by Terce 
pertains to the Superiour during the Life- 
renter?s life-time *. 


This Life-rent Eſcheat comprehends Par: 22. 
only Rights, to which the YVaſſal himiclf Atlg. 


had right for his Life-tzme, tor elſe it 
will fall under ſingle Eſcheat, (ſingle 
Eſcheats comprehending ever y thing that 
is not a Life-rent Eſcheat) and therefore 
if the Superiour having Right to the 
Vaſſal's Life- rent Eſcheat, become Rebel 
himſelf, the Yaſſal's Life-rent Eſcheat 
will fall under the Saperzour*s ſingle E/- 
cheat, for the Superiour had not Right 
to thoſe Meals and Duties during all the 
days of his own Life-rime ;, and fo it 
could not fall under his Life-rent : and 
the like does for the ſame reaſon hold in 
all ſuch as have Aſtignations to Life-rents, 
or to Life-rent Eſcheats, or to Tacks for 
any definite number of Years, few or 
many. 

The Saperionr has alſo Right to the 
S$ub-vaſſal's Life-rent Eſcheat, which falls 
after the YVaſſal's Denunciation; for by 
the Denunciation of the immediate V aſ- 
ſal, the Superiour comes in his place, and 
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Book I. fo has Right to the Sub-paſſal's Life-rent ; 
w— But if the S«b-vaſſal be firſt denounced, 


his Life-rent falls under the YVaſſal's ſin- 
gle Eſchear. 

The Life-rent Eſcheat falls by the Re- 
beilion, that is to fay, by the Denuncia- 
t40n3 and the Year and Day 1s given only 
to the Rebel to relax himſelf ; fo that if 
he 7e/ax not within that time, his Life- 
rent will fall from the Denounciation. 

In Competitions berwixt the Superiour 
or the Donatar, and the Rebel's Credi- 
tors, theſe Rules are obſerved in our Di- 
vilions : Firſt, as to ſingle Eſchears, 
(which muſt be treated here, for their 
Contingency with Life-rent Eſcheats, 
though fengle Eſcheats tall not to the King 
as Superiour, but as King.) 

No legal Diligences nor voluntar 
Rights, for Payment of any Debt contra- 
Cted after Rebellion, will prejudg the King 
or his Donatar ;, fince otherwiſe a Rebel 
at the Horn might fraudulently contract 
Debt to evacuate the Eſcheat. 

2% If a Lawful Creditor for a Debt 
przor to the Rebellion, compleat his dili- 
gence before Peclarator, he will be pre- - 
tcrred to the Donatar. 

3** NoYoluntar Aſſignation, (though 
for a Debr prior to the Rebellion) if 
| oranted 


ol 


to the Superiour. 
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granted after Rebellzon,and completed by Tit. V.. 
intimation before Declarator,will be pre= TYW 


ferred to the Donatar ; but aQtual Pay- 
ment will be preferred, if the Debt was 
prior to the Rebellion, and the Payment 
obtained before Declarator. As to Life- 
rent Eſcheats, the Rules in Competitions 
run thus. | 

Primo, Though the Debt was prior 
to the Denunciation, no voluntar Infeft- 
ment will prejudg the Superzour ;, except 
the Rebel was obliged prior to the Rebel- 
lon, to grant that Infeftment, and that 
the Infefrment it ſelf was expired within 
Year and Day of the Denunciation. 

Secundo, Though legal Diligence be 
more favourable than voluntar Rights, 
becauſe there is leſs Colluſion, yet no 
legal Diligence will be preferred to the 
Superiour, except it was led fora Debt 

zor to the Denunciation, and was com- 
pleated by Infeftment or Charge, or that 
a Signature was preſented to the Exche- 
quer (which in Lands holding of the 
King, is equivalent to a Charge, fince the 
King cannot be charged) within Year 
and Day thereof albeit the faid legal 
Diligence was dedyced aftes the Denun- 
Fation. Z 


Though 
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Bookfl. Though this be the Courſe in Com- 
WV petitions, quoad Life-rent Eſcheats ; yet 


aGual Payment made to, or Diligences 
done by Creditors for Payment of Debts, 
prior to the Rebellion, or the commiſſion 
of Crimes, will be preferred to the Do- 
natar > if theſe Rights or Diligences be 
compleated before Declarator, which we 
owe rather to the benignity of our Ksngs, 
than to the Nature of theſe Rights, ſince 
there is jus queſitum Fiſco, by the De- 
nunciation. 

Life-rent Eſcheats is proper to all 
kinds of Holding, except Burgage and 
Aortification ;, for the Yaſſal being a So- 
ciety or Incorporation dies not, and ſocan 
have no Life-rent Eſcbeat ; and albeit 
the Adminiſtrators were denounced tor 
Debts due by the Incorporation, yet that 
is ſtill preſumed to be their Negligence, 
which ought not to prejudge the So- 
ciety. 

For compleating this Caſuality, a ge- 
"neral Declarator muſt be raiſed at the 
Swperiour or Donatar's inſtance, to hear 
and fee it found and declared, that the 
Vaſſal was orderly denounced Rebel, and 
has continued at the Horn Year and Day : 
And in Competitions betwixt Donatars 
the laſt Gift, if firſt declared, will be pre- 
ferred. I 


XU 


to the Superiour. 


If the Gift be taken to the behove of Tit. V. 


[ 
4 


the Rebel, it is null 3 and it is preſumed to 
be to his behove, if he or his Family be 
ſuffered to ſiay in Poſſeſſhon ; or if the 
Gift be procured by the Rebel's means, 

' It is obſervable in Temporary Caſual:. 
ties, ſuch as Ward; None-entry, and in 


all Conſolidations of the Property, with 


the Superiority, ſuch as Recogmitions, Ba. 
ftardies, Ultimue heres, the Feu returns 
to the Superiour, burdened with all real 
Rights, to which he has conſented by 
Confirmation or otherwiſe : And with all 
theſe Rights which the Law hath eftabliſh- 
ed, without either Pa&tion of Party, or 
conſent of Swperiour, ſuch as Terce and 
Courteſy, and therefore ſuch Rights do 
in both caſes defend againſt the Superiour - 
But when the Lands retutn'to the King 
by Forefaulture, His Majeſty is not obliged 
to acknowledg either Terce or Courteſy, 
or any other Right but what himſelf hath 
actually confirmed ; and both thei King 
and other Syperiours have no more Right 
by Life-rent Eſcheat than the Yaſſal 
himſelf had formerly, fince they come 
only in the Yaſſal's Place, who by his 
Rebellion is rendered incapable to ſerve the 
Superonr, 


When 


Df the Caſualities due 
When theſe Caſualeties are gifted by 


WY the King, the Writ by which they are 


tranſmitted, is called a Signature, (as all 
other Writs are which paſs his Maje- 
fty's Hand)” and they are fo called becauſe 
they are ſigned by him : And they muſt 
be writtenby Writers to the Siznet, and 
paſs the Signet. 

If theſe Signatures contain only Tem- 
porary Caſualities, ſuch as Gifts of Ward, 
Marriage. Eſcheat, &c. or only a Right 
to Xoveables, they paſs only the Provy 
Seal ;, for what Right Subjects tranſmit 
by Afienations, his Majeſty tranſmits by 
the Privy Seal - But if the Right require 
a Formal Dzſpoſuion, and to be compleat- 
ed by Infeftment, it muſt be tranſmit- 
ted under the Great Seal, and the Signa- 
tures ought to expreſs what Seals they 
ſhould paſs. All great Offices and Com- 
miſſions to Fudicatures (houla likewiſe pals 
the Great Seal 3 except it be otherwiſe 
provided by Law, as Commillions of 
Faſt iciary, which by Ah of Parliament 
are allowed only to paſs the Quarter 
Seal. 

This Quarter Seal was originally in- 
vented for ſealing Writs, which: firſt paſ- 
ſed the Great Seal, as Precepts of ſeizing 
upon _—_ palt the Great Seal. And 

IS 


ts the Dtperfonr. 97 
is w_—_ _ = —_—_ - of the Tit. V. 
Great Seal, and the ſhape of it is the GyW 
fourth part of the Great Seal. The 
Great Seal contains virtually the Prevy 
Seal ; and therefore, though when a Man 
is forfeited, the Right of his Moveables 
ſhould be tranſmitted by a Right under 
the Prevy Seal, and the Right of his 
Lands under the Great Seal ; yet the 
Lords have found that the Right of the 
| Moveables may be tranſmitted in the 
| ſame Signature with the Lands, if the. 
| Moveables be therein expreſly diſponed 
| . and aſligned. 
Theſe Seals were invented to be Checks 
upon ſuch as obtain'd Gifts from the King 
by Sabreption or Obreption ; that is to ſay, 
by concealing what is true, or expreſſing, 
| what is falſe : For even after the Signa- 
| ture is pals'd the King's Hand, it may be 
ſtopt in theſe Caſes. 
The laſt Privilege of the Syperiour is, 
that he may force bu Vaſſal to. exhibit his 
Evidents, to the end'he may know. what. 
is the nature of the Holding, and in what 
he is Zzable ro bim as bis Superiour, which 
proceeds ordinarly by an Afton of Impro- 
bation , whereby he will be forced to ex- 
hibit, and produce his Evidents to ſhun 
the hazard of the Certification in the /m- 
probation. TIT. 
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TIT. VI. 


Of the Right which the Vaſſal acquires 
by getting the Fen. 


He Vaſſal by getting the Feu ſettled 
in his Perſon, by Charter and Sca- 
ſi, as ſaid is, has Right to all Houſes, 
Caſiles, Towers, ( but not Fortilaces ) 
Woods, and other things that are above 
Ground of the Lands expreſly diſponed; 
and to Coals, Lime-ſtone, and other 
things within Ground, and to whatever 
has been poſſeſſed, as part and pertinent of 
the Land paſt Memory of Man : But there 
are ſome things which paſs not under the 
general diſpoſitive words, and require a 
ſpecial Diſpoſition, which belongs to the 
King in an eminent way, and are called 
therefore Regalia, and are not preſumed 
to have been diſponed by his Majeſty or 
any other Superiour ;, except they were 
ſpecially mentioned ;, ſuch as are all Furiſ- 
ditions, Forreſts, Salmon-fiſhings, Trea- 
ſures hid within the Ground, and Gold, 
Silver, and Fine Lead; for other Mines, 
ſuch as Iron, Copper, &e. belong to the 
V, aſſal F, 
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If Lands be erected in a Barrony by Tit. VI. 
the King, then though the Lands Iye ww 


diſcontiguouſly, one Seaſin will ſerve for 
them all z becauſe a Barrony implies an 
Union. 

This ereting them in a Barrony, will 
likewiſe carry a Right to Fur:ſaitions, 
and Courts, Fortilaces, Forreſts, hunt- 
ing of Deer, and Ports, with their {mall 
Cuſtoms granted by the King, for up- 
holding theſe Ports, Milns, Salmon-fiſh- 
ings, &c. becauſe Barronia eſt nomen 
univerſitatis, and poſſeſſion of any part 
of a Barrony is reputed poſſeflion of the 
whole : But Mines of Gold and Silver, 


* Treaſures, and Goods confiſcated, are *.. Ja. 1. 


not carried with the Barrony. 

The Heritor has alſo Power to ſet 
Tacks, remove and put in Tenants, as a 
conſequence of his Property. 


A Tack #s a Location or Contratt, Tack. 


whereby the uſe of any thing ts ſet to 
the T acksman for a certain hire ;, and in- 
Onur Lew it requires neceflarly, that the 
terms of the Entry, and the Iſh, muſt be 
expreſs?d, that is to ſay, when it ſhould 
begin and end, and it mult bear a parti. 
cular Duty, elſe it is null ;, and if it bea 
valid Tack, that is to fay, if Writ be 
adbibited, (verbal T acks being only _ 
x 


90 The Uaſlal's Right 
Book II. for one Year) and thething ſet, the Con- 
AY rafters Names, Tack:dnty, Iſh and Entry, 
clearly therein expreſs'd, and clothed 
with Poſſeſſion, it will defend the poor 
*K. J. 2. 1 acksman againſt any Buyer * ; which 
Par. 6. was z1troduced in favours of Poor Tenants, 
Aﬀti7. for encouraging them to improve the 
Land : but it will not defend againſt 4 S#- 
periour of Ward- Lands, for the Ward, &c. 
though by AF of Parliament the Supe- 
75087 be obliged to continue them in 
their Poſſeſſion till the next Term of 
TK ] 4+ Whit ſun ; of 
Par. 3. Albeit Tacks have not all the Solemns- 
29 Tries aforeſaid ; yet they are validagainſt 
the Granter and his Heirs. 
Tenants cannot aſſign their Tacks, ex- 
cept they be Life-rent Tacks, or that the 
Tack bear a Power to aſſign; but they 
may be compriſed or adjudged - and if 
the Maſter ſuffer the Tacksman to con- 
tinue after the Tack is expired, he will 
be obliged to pay no more than he payed 
formerly during the Tack; and this is 
: called in Our Law the benefit of a ta» 
Tacite Re- c;ze Relocation, that is to ſay, both the 
" Setter and the Tacksman, are preſumed 
to defign to continue the Tack, upon 
the former texms, till the Tenant be 
warned, 
If 
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If the Tack be granted to Sub-tenants, Tit. VI; 
then the Tacksman may ſet a Sub-tack, TS 


which will be as valid as the principal 
Tack, if clothed with Poſſeſſion. 


Rentals ate alſo a kind of Tacks, biut Rentals; 


more favourable and eaſie, becauſe the 

entaler and his Predecefſors have been 
ancient Poſſeſſors, and kindly Tenants ;; 
and he pays a Graſſume or Acknowledg- 
ment at his entry, and yet they laſt no 
longer than for a Year, if there be no 
time expreſs?d ; and if they be granted to 
a Man and his Heirs, they laſt only to the 
firſt Heir ; for elſe they behoved for ever 
to belong tothe Heirs, and ſo would want 
an Iſh : but no Tack is accounted a Ren- 
tal except it be in Write, and the Wrue 
bear the ſame. 

Rentals cannot be aſſigned, except 
that Power be granted in the Rental 3 
and if the Rentaler aſſign, he loſes his 
Remal z though a Tacksman forfeits not 
his Right by aſſigning it, the Aſignation 
being only null, 

When the Years of the Tack, expire ; 
or though there be no Tack, yet the Ma- 


ſter cannot Sumarly remove his Tenant or Reriioving 
Poſſeſſor, except from Life-remed Lands, ſolemn 8 
and Hoſes, or Towers and Fortilaces, ſumimar: 


and vitions Poſſefſor#, whom lic can re- 
H tnove 
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Book II. move by a Summons on Six Days 3 but 
WY in all other Caſes he muft wam him 
Forty Days before the Term of Whit ſun- 

day, though the Term at which he were 

to remove by Pattion, were Mertinmaſs 

or Candlemaſs, which warning mutt be 
executed, that is to ſay, imimated per ſo- 

nally to the Tenant, and upon the Ground 

of the Lands, and at the Pariſh Kirk im- 
mediately after Sermon ; in both which 

places, Copies of the Warning are to be 

left : and if he then refuſes, he muſt be 

perſued to remove wpon fix Days * and af- 

ter this Citation, the Maſter will get a- 

gainſt him violent Profits; that is to fay, 

the double of the avail of the Tenement 

within Burgh, and the higheft Advanta- 

ges that the Heritor could have got, if 

the Tenant poſſcefſed Lands in the Coun- 

| ery 3 nor will the Tenant be allowed to 
* Q. Mary defend againlt this removing, till he find 

_ 5: Cantion to pay the violent Profits *. 

39* ' The Mafterhas likewiſe a Tacit H 
Tacic Hy- theque in the Fruits of the Ground, which 
porheque. he Ls to his Tenant, in fo far as concerns 

a Year's Duty that is to ſay, they are 
impignorated by the Law for that Year's 
Duty, and he will be preferred cicher to a 
Creditor who has done Diligence, or to a 
Stranger who has bought chem ;, though 
* In, 


| by getting Feu, 09 
in : Av _—_ 4 And the km Tic. VII 
Lord within Burg ataeu Hypotheguse TN Lg 
in all the Goods brought into his Houle 

by his Tenam, which he may retain, ay, 

and while he be payed of his Tear's Rent - 

which #acir Hypathegue the Superiour has £ 
alſo for his Feu Dagy. 
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Of Tranſmiſſion of Rights by Confirmation, 
and of the Difference — Baſe and 
Pablick, Infeftments. 


He Fes being thus eſtabliſhed in the Ways of 
Vaſſal*s Perion, the ſame may be tranſmir- 
tranſmitted, either to univerſal or ſingy- ©78 Feves 
lar Sncceſſours : The firſt is properly cal- 
led Succejſion, which ſhall be handled in 
the Third Book. Tranſmiſſion of Rights 
to fingular Succeſſours, is voluntar by ay 
poſition and A_—_ or neceſſar by ' 
| Apprifing and Adjudication, and by Cen- 
fiſcation, when they are forefaulted for 
Crimes, &c. | 
If the Yoſſal {clls the Land, the Supe- 
riexr is not obliged to reccive the Sub- 
vaſſal except be pleaſes, though the Char- 
ter bear to him and his Aſſigns; and if 
H 3 he 
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Book II. he receive him, there is in Law 4 Tear? 
CTYV Rent due to the Supertour, 4s an acktrow- 
ledgment for changing bu V aſſal. 

Lands are diſponed, either to be hol. 
den of the Diſponer's Superiour, and that 
Intefrment js called a Pablick, Infeſtment ; becauſe it 
publick. 5, preſumed it will be publickly known, 
being holden of the Superiour : and it is 
likewiſe called an Infeftment 2 me; be- 
cauſe the Dsſponer gives it to be holden 
2 me, de Superiore meo : and this Infeft- 
* K. Ja. 6, Ment is null until it be confirmed * by the 
Par. 5. Superiour, which is done by a Charter of 
AQ 66. Confirmation, wherein the Superiour nar- 
rates the Vaſſal s Charter, and ſubjoins 
thereto his own Confirmation or Ratifica- 
tion of it ; and the laſt Right being firſt 

+ A& fore. confirmed, is ſtill preferred +. 
ſaid, Sometimes alſo the Yaſſal diſpones 
Lands to be holden of himlelf, and this 
Baſe in- | 15 Called 4 baſe Infeftment, and has been 
feftment, allowed by Oxr Law, (contrary to the 
Principles of the Feudal Law) in favours 
of Creditors, who getting Right for Pay- 
ment of their Debts, were unwilling to 
be at the Expences to get a Confirmation 
from the Superiour 3 and this is called an 
Inf. de me. Infeftment de me, becauſe the Diſpe- 
ner gives them renendad de me, & ſucceſ- 


ſoribua mes, 
Thee 


of | Rights, &c. 


Theſe baſe Infefrments: being clothed Tit. VII. 


TOT 


with; Poſſeſſion, are as perfet and valid Ty Vw 


as a Publick Infeftment 3 for Poſſeſſion is 
to an Infeftment to be holden of the Ds/ſ- 
poner, the ſame bus that Confirmation 
is to an Infeftment to be holden of the 
Superiour * and therefore as in a Compe- 
tition betwixt two Infeftments of the 
ſame Lands, to be holden of the Superiour, 
the firſt Confirmation would-be preferred, 
it being a general Rule in Zaw that a- 
mongſt Rights of equal Perfe&t.on, Prior 
in tempore eſt potior im jure, (o it a baſe 
Infeftment be clothed with Poſſcſſion be- 
fore the publick, Infeftment be confirmed, 
the baſe Infeftment will be preferred, 
though it was granted after the publick 
Infeftment. 

For the better underſianding of the 
Nature of baſe Infeftments, it. is fit to 


know, that Poſſeſſion is in Law, Natural Poſſeſſion 
or Civil ;, that is Natural Poſſeſſion, by Natural 


which a Man is Naturally and Corperally 
in Poſſeſſion, as by labouring of the 
Ground ; becauſe ſometimes Men could 
not attain to the Natural Poſſeſſion for 
compleating their Rights, theretore the 
Law was torced to allow another Poſ- 
ſeſſion by the Mind as that was by the 
Body, and this is called Civil Poſſeſſion 
2 H 3 becauſe 


and Civil. 
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Book II. becauſe it is allowed and introduced by the 
WY VY Civil Law, of which there ate many 


kinds in Scotland ; As, 

Prime, The obtaining Decreets for 
Meals and Duties, and even Citation upon 
an heritable Right. 

Secunde, Payment of Annual Remi, by 
the Debior to the Creditor,, who has 1n- 
feſtment of Annual Rent, 

Tertio, If a Man be infeft in Lands, 
and for Warrandice of theſe Lands be in- 
fefe in other Lands, Poſſeſſion of the Prin- 
cipal Lands is reputed, in the Conſftre- 
Gon of Law, poſſeſſion of the Warrandice 
Lands | 


Quarto, If a Woman be infefe by her 
Husband in a Life-rent, the Hmband's 
Poſſeſſion is accounted the Wife*s Poſſeſ- 

n 


Quymo, If a Man diſpone Lands, re- 
ſerving his own Life-rent, the Life-ren- 
ter*s Poſſeſſion is accounted the Fiar's Poſe 
ſeſſion, and a baſe Infeftment is (aid to be 
clothed with Poſſeſſion ; if he who is in- 
feft hath attained either to Natural or 
Civil Poſſeſſion z for the Law cannot pu- 
niſh a Man for not apprebending Poſſeſſion, 
who could not apprebendis and tor the 
fame reaſon, if the time of Entry was 
not come, he who is snfeft by a baſe In- 
fefement, 


of Rights, &c. 


feftment, will be preferred in that cafe, Tic, V1I. 
as if he were in Poſſeſfion. And the rea Lv 


fon of all this is, becauſe Our Law conſi- 
dering that baſe Infeſtments were clan- 
deftinely made betwixt confident and con- 
Juntt Perſons, to the ruin of lawful Cre- 
ditors who could not know the fame, 
there being then no Regiſter of Seaſms , 
it therefore declared al} bafe Infeftments 
to be ſimulat, which were not clothed 
with Pofſefſion : and therefore before the 
Term, at which he who got the baſe In- 
feftment could enter to the Poflcftion, there 
could be no Simmation nor Fraud in no 
Party, And in this the Law conliders 
much the intereſt of lawful Creditors, by 
| ſuſtaining that kind of Poſfeition in their 
| favenrs, which would not be ſuſtained 
in favours of near Relations, or where 
there is no Oneros Canſe : and thus a 
baſe Infeftment given by a Father to his 
own Ser, will not be clothed with Pof- 
ſeflion by the reſervation of the Father's 
Life-rene, though the reſervarien of the 
Father's Life-rent would clothe a baſe 
Infefrment granted by him to a lawful 
Creditor ; and the Huband's Poſſeſſion is 
accounted the Wife's Poſſgſion, in lo far 
as concerns her principal Fowture ; but 
net in fo far as concerns her additional 

H 4 Foin- 
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Book I. Fointure, in a Competition betwixt. hex 
Yo and her Husbend's lawful Creditors. 


Eonfirma- 
tion, 
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There is another Poſſeflion allo called 
per Conſtiruturm, which is, when a Man 
who gets a Wadlet, ſcts back the Wadfet- 
Lands. to the Diſponer for payment of a 
Tack-duty, called The back, Tack-daty : 
and che Wadſetter receiving payment of 
that back T ack-duty, is ſaid to poſſeſs the 
Wadlet-Lands per Conftitutum. 

Sometimes likewiſe for the more ſecu- 
rity a baſe Infeftment, which is given to 
be holden of the Diſponer, will be con- 
firmed by the Superiour ;, but that Con- 
firmation does not* make it a publick 
Infeftment ,, for no Infeftment can be 
called a publick Infefrment, but that 
which is to be holden of the Swpers- 
our - but the uſe of that Confirma- 
$:0n is, that after the Superiour has con- 
firmed voluntarly the Swub-vaſſal's Right, 
he thereby acknowledges his Right z and 
conſequently can ſeek no Caſualty, which 
ariſes upon want of the Superiour's con- 
fens, ſuch as Forfeiture, or Recognition : 
But becauſe the Dsſporer is flill Vaſſal, 
therefore his Superiour will ſtill bave right 
to the Rents fl the Lands, by his Life- 
rent Eſcheat, and to Wards, and None- 
qrtries by his Death; but if the Supe- 

% | TiOWr 


of Rights, &c.  To5 
rour enter the' Sub-vaſſal only upon a Tit. VIT. 
Charge, (this being no voluntar a ofhis) THYV 
that does not cut him off from thoſe Ca- 

ſualities. 

Sometimes likewiſe the Seller reſigns 
the Lands in favours of the Superonr, if 
the Lands be fold to the Superiour himſelf, 
which is called Reſignatio ad Remanen- peggnatio 
tzamy becauſe the Lands are refigned to ad rema- 
remain with the Superiour + and in that nentiam. 
caſe, the Property is ſaid to be Conſoli- * 
dated with the Superiority; that is to ſay, 
the Superiour returns to have all the Right 
both of Property and Superiority, nor 
needs he be snfeft of new, becauſe (as we 
formerly obſerved) the Superiour ſtands 
Nil infifi as well as the YVaſſalz but the 
Inſtrument of Reſignation ruſt be re-+ g.C, 2, 
gifirated in this Caſe, as Seaſins are in Par. 2. 
other Caſes, to put Men in mala fide to Scfl. 1. 
buy X, Aﬀt 3. 

The other Refignation is called Refigna- Refignatio 
140 in favorem;, which is, when the Seller in favo- 
having fold his Fes to a third Party, re- Tm» 
ſigns the Few in the Superiour®s bands, for 
new Infeſtment to be given by the Supe- 
rsour to that third Party. 

The Warrand of both theſe Reſigna- procura- 
tions is a Procuratory granted by the Seller tory of Re- 
0 a blank Perſon, (and this Warrand is fgnanion. 

ordinarly 


0d 
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Rook II.- ordinarly inſerted in the D:/poſition ) im- 
UAV powering him to reſign: the Feu in the 


Superiour 5 hands; and this is called a 
Procuratory of Reſignation, and the Sym- 
bols of the Reſignation axe a Staff and 
Baſton : and accordingly the Procurator 
compears betore the Superiour, and upon 
his Knee, holding a Staff or Pen at the 
one end, which the Saperzour, or any 
baving Power from him, holds by the 
other > whereby he reſigns the Fen, either 
ad remanentiam, or in favorem, as laid 
is ; whereupon an Inſtrument is taken by 
the Perſon in whoſe favours the Reſigns- 
tion is made, which is called the Inſtru- 
ment of Reſignation ;, and thereafter the 
Perſon in whoſe favours the Reſignation 
is made, (if he be not the Superiour) is 
znſeft, and his Seaſin muſt be regiſtrated 
within 60 days, as faid is. 

The Reſignation does not perfealy 
denude the Seller, until Infefiment be ta- 
ken upon it ; and therefore the firſt 1n- 
feftment upon a ſecond Reſignation will 
be preferred to him, who has but the 
ſecond Infeftment upon the firſt Reſigna- 
t0n : but yet the Lands will be in Nene- 
entry in the Superiour”'s hand, after the 
Reſignation is made, until the Perſon in 
whoſe fayours it was made be tos 


XUf 


_ otherways the Swperiouwr would want a Tit, VII: 
Faſſal, ſince he could not call himYaſ- Wyo 


ſal, from whom he*had accepted of a 
Reſignation ,' nor is the Perſon. in whoſe 
favours the Reſignation is made, his 
Vaſſal, ſince he is not yet infefi - but 
yet the Buyer has a perſonal Aition a- 
gainſt the Saperionur, to force him to 
denude himſelt in his favours, ſince he 
has accepted the Reſignation; and he 
will likewiſe have an Aron of Dam- 
nage and Intereſt againſt the Swpertour 
if he accept a firend Beſtgnaies, where= 
by a prier Infeſrment may be taken to 
his prejudice 3 and until Infeftment be 
taken, the Superiour gets all his Caſaa- 
lities, as Ward, Marriage, Life-rent, 
Eſcheat, &c. not by him in whoſe 
favours Reſignation is made > but by 
him who refjgns, fince he remains fill 
Vaſſal till the other be infeft quoad the 
Superionr”s Caſnalities. 
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Of redeemable Rights. 


Nother conſiderable Diviſion of He- 
ritable Rights with us, is that ſome 
are Redeemable, and ſome Irredeemable, 
Redeem  Redeemable Rights are theſe which re- 
able turn to the + nc upon payment of 
Rights. be Sum for which theſe Rights are 
gramed; and are fo called, becauſe they 
may be redeemed by the Diſponer ; and 
they are either Wadſets, Infeftments of 
Annual Rent, or Infeftments for. Relief. 
Wadſet, A Wadſet, # a Right whereby Lands 
are smpignorated or pledged for ſecu- 
rity of a ſpecial Sum, which paſſes by 
Infeftment (like other real Rights) in the 
terms of Alienation or Dsfpoſition ;, and 
the Dsſponer does ſecure himſelf by get- 
Reverſion. ting, a Reverſion from the Buyer, wherein 
he grants and declares the Lands redeem- 
able from him, upon payment of the Sum 
then delivered, and of the Annual Rent 
thereof, which is PaQtum de retroven- 
dendo ; and expreſſes the place and time 
when and where it is to be delivered, and 
in whoſe hands it is to be conſigned ; in 
caſe the receiver of the Waeſet refuſe to 
accept 
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accept his Money. Reverfions may be Tir. VIIE 


either granted by a Paper a-part, or they 


may be contained in the Body of the © 


Right, and are then ſaid to be imcorporated 
in gremio jurts. 

Theſe Reverſions being againſt the Na- 
ture of Property, and depending upon the 
meer Agreement of Parties, are to 
molt ſtrictly obſerved, and are ſtrift:ſſims 
juris , ſo that 'they are not extended to 
Heirs or Voluntary Aſſignees, except they 
be expreſPd. But yet they may be ap-- 
pryſed, which is allowed for the good of 
Commerce, though a Compriſer be in 
effect an Judicial Aſſignee. Reverfions 
muſt be fulfilled in the very terms ; and 
it is not cough that they be fulfilled in 
equipollent terms. But after an order of 
Redemption is uſed 3 that is, after the 
Granter of the Wadſet has duely premo- 
niſhed the Wadſetter, and conligned the 
Sums due by the Wadſerter, it may be 
athgned ; and though the Reverſion bears 
that Premonition be made at the Pariſb 
Charch, it will be ſuſtained if it be made 
perſonally to the Wadſerter, for that is 2 
{urer certjoratios. 

Reverſions albeit of their own Na- 
ture they are Perſonal, binding only the 
Granter and his Hers, yet they are real 
Rights 


110 
Book I. Rights by our Statutes, and affedt ſingular 
* Sacceſſours. 

YK. Ja. 3- All Reverſions, (except they be incor- 


Par. 5. 
AQ 28. 


RK. ].6. 
Par. 22, 
AR 16, 
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porated as faid is) and all Bands to make 
Reverſions, or Eikes to Reverſions, mult 
be regiſtrated within 6o days in the ſame 
Regilter with Scaſms, for cle a ſingular 
Swccefſowr is not obliged to regard 
them * ; ſo that if any buy the Land 
irredeemably, and compleat his Right be- 
fore Regiſtration of it, though after Ins 
feftment vu the Wadſet he will be 
preferred 3 but they are ſtill valid againſt 
the Dsſponer and his Heirs without regs- 

41108, 

When the Granter of the Wadſet is to 
uſe an Order of Redemption, he muſt pre- 
moniſh the Wadſetter to compear, (and 
take Inſtruments thereupon, called an In- 
ſtrument of Premonitson ) to receive Pay- 
ment of the Sums due to him ; and at 
the time and place appointed by the Re- 


. verſion, offer being made of the Money ; 


if the Wadſetter refuſes voluntarly to re- 
nounce, and to accept his Money, it ts 
contigned in the ;:zands of the Perſon de- 
ligned in the Reverſion z or if no Pcrſon 
be deſigned, it may be conſigned in any 
reſponſal Ian's hand : but there muſt be 
a Paper taken under the __ 
and, 


OG aw Str. ae ==» 
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band, acknowledging that it was con- Tir. yTIf- 
fgned in his hand ; tor though an Inftra- 

rument under a Notar*s hand proves 

that all this order of Redemption was 

uſed, yet it will not prove the Recepe 

of a Sum againſt the Confignatar. 

If the Wadfetter receive his Money, 

and renounce volumtarly, this is called a + 
voluntar Redemption : Bur, becauſe though Volamar 
Renounciations be ſufficient to extinguiſh a Redemp- 
Wadſer, ( if no Infefttment followed ) 
whether the Wadſet was to be holden of 

the Granter or Superiour, or to extinguiſh 

it, quoad the Granter and his Heirs, 
though Infefrment followed ; yet if the 
Wadſet was given to be holden of the 
Diſponer, the Wadſetter muft refign ad 
remanentiam, in the Diſponer*s hands as 

his Superiour 3 and thereafter the Diſpo- 
ner needs not to be imfeft of new, as no 
Superiour needs: but if the Wadfet be 

given to be holden of the Super:our, 

then the Diſponer uſes to take a Lerter of Letters of 
Regreſs, whereby the Superiour obliges Regreb. 
him to receive back his Y aſſal, when he 
ſhall redeem hs own Lands; for other- 

ways after. the Wadfetter is feaſed, rhe 
Supersour is not obliged to receive him 

back. But the Lands being redeemed, 
the Swperiour may be charged to infeft 


him, 


I12 
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Book II. him, which is neceſſary for re-eſtabliſhing 
GYV theRight in his Perſon, 


If the Wadſerter refuſes to renounce 
after the Order is uſed, the Lords will 


force him to renounce, and declare the 


Lands redeemed, by a Proceſs called « De- 


Declarator ©/«7 407 of Redemption ;, after obtaining 
of Re- a" of which Decreet the Lands are redeemed, 
demwprion. and belong to the redeemer, and the Wad- 

ſetter will upon a ſimple Charge of Horn- 


sng force the Conſignatar to deliver him 
up the Money. | 

The Uſer of the Order of Redemption, 
may paſs from it at any time before De- 
tlarator , and therefore the Sums for 
which the Wadſet was granted, are fill 
Heritable before Declarator > but after 
that they are moveable, and fall to Exe- 
cators, except the Declarator be obtained 
after the Wadſetter's Death, in which 
caſe they remain Heritable : And though 
the W adſetter require his Money, he may 
paſs from his Requilition, either direfly 
by a clear Declaration that he paſſes from 
it, or indirectly by intromitting with the 
Duties of the Wadſet- Lands, or by taking 
Annual Rent for terms ſubſequent to the 


requiſition, 


Wadicts S 
Properss MWadſets are either Proper, or Im+ 
Improper. proper. 


Proper 
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Proper Wadſets ate thele; wherein the Tit:VIII- 
Wadſetter takes his hazard of the Rents fa 


of the Land for the ſatusfattion of his 
Annual Rent , and pays himſeif all Pub- 

lick Burdens. | 

Improper Wadſets are theſe, wherein the 

Granter of the Wadſet pays the Publick 
Burdens,and the Receiver is at no hazard, 

but has his Annual Rent ſecare, And it 

a Wadſet be taken, to that the Wadſerter 

is to have more than his Annual Rent ; 

and yet the Granter is to pay the Publick, 
Burdens, and tree him of all hazards: 

This is accounted Vſury by Onr Law ; Uſury. 
the Puniſhment whereot is Conſiſcation of 
Moveables, loſing of the principal Sum, 

and annulling the Vſurary, Contratt, or 
Pattion * : And by a late Statute, If the * K. J. 6, 
Debitor even in a proper Wadſet offers Par. 14. 
. Security for the Money, and craves Poſ- - wadeg 
ſeſſion, the Wadſetter muſt either quit his yy 8 54 
Poſſeſſion, or reſtritt himſelf to his Annual 

Rene +; or if it be an Improper Wadſet, TK C. 2» 
the Wadſetter mult impute the Superplus, _ = 
more than pays his Annual Rent in ſortem. A 
And if a Man impignorat his Lands, or 

Bands, with expreis condition, that sf 

the Money be not payed at a preciſe day, 

they ſhall not be thereafter redeemable : 
The Law reprobates this unjuſt Adyan- 


tage, 
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tage, called Paitum legis commiſſorie, 
onoribus ;, and will allow the Money to 


PaQum le- be offered at the Bar ; or they will allow 


gis com- 


miſlori#, 


a ſhort time before extrafting of the De- 
creet for Payment of it. 

Taking of Annual Rent having been 
diſcharged by the Canon Law, Men did 
buy Annual Rents out of other Mens 


Infefrment Lands, which was #he Origin of our pre- 


of Rent, 


ſent Infeftments of Annual Rent, and con- 
rinues ſtill frequent : by which if Men 
reſolve not to reft on the Perſonal Security 
of the Borrower, they take him allo obli- 
ged to infeft them in a yearly Annual 
Rent, payable out of his Lands correſpon- 
dent to the Sum lent ;, but if they exceed 
the ordinar Annual Rent allowed by Law, 
it will znfer Vſary; and ſo they have a 
double Security, one Perſonal againſt the 
Borrower for Payment, and another real 
againſt the Ground, it being debitum 
fungi, for which they may poynd any 
part of the Ground ; as alſo they have 
good Action againlt the /ntromstrers,with 
the Duties of the Lands out of which 
their Annual Rents are payable 3 though 
they cannot poyrd or exad& from the Te- 
nants any more than they owe to their 
Maſter * ;, if the Tenants compear and 
inſtruct what they were owing the time 
they 
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they got the Citation by producing the 
Maſier's Diſcharges, 

Theſe Annual Rents require a ſpecial 
Seaſmn,like Wadſets and other real Rights; 
the Symbols whereof, it the Annual Rent 
be payable in Money, 1s a Penny of; Money ;, 

\ but if it be payable in Vi&sal, it is a par- 
cel of Viftual. 

This is ſingular in. Infefrments of An- 
nal Rent, that apprylings thereupon will 
be . preferred to all prior appryſings, quoad 
the by-gones of the Arnnual Rent, if the 
Infeftment of Annual Rent was prior to 
thole appryſings,to which the appryſing will 
be drawn back, and preterred to any inter- 
vening Right : which Privilege is contained 
in the late At of Parliament, concerning, 
Debitor and Creditor *. | 


Theſe Infeftments of Annual Rent, be- Par. 1. 


ing properly granted for Security of Sums, 
are extinguiſhed not only by Reſtgnations, 
but by Renunciations ;, and even by Intro- 
miſſion, with as much as might pay the 
rsncipal Sum, which Intromiſſion is pro- 


bable by Witneſſes, whether the Rent be 


Vittual or Money : and therefore ſingular 
Succeſſors buying Infeftments of Annual 
Rent, are not ſecure by any Regiſter, 
but muſi reſt on the Warrandice of tht 
Seller. 

i 2 Infcfc- 
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Book Il. Infeftments of Relief are theſe, which 

KYSVY are granted by a Debitor to his Creditor, 

Infefrment for ſecurity of Sums owing to him, upon 

of Relief. which the Creditor cannot enter to Poſſeſ- 
fion till he be diſtreſſed ; and when the 
Sum is payed, the Right becomes abſo- 
lately null,as being but a temporary Kight, 
and fo the Debitor who granted the Krght 
needs not be of new infefr, but his former 
Right revives. 


T i T. IK, 
Of Servitudes. 


T2 Nature and Conſtitution of Pro- 

perty and real Rights, being explain- 
edin the foregoing Titles, we ſhall now treat 
briefly of Servitudes, which are Burdens 
affefting Property and Rights. 

Servicudes Servitudes are elther Real, or Per- 

Real and ſg,o20/. 

Pcrional, Real Servitudes, are whereby one Man's 
Property or Ground is aff. ted with ſome 
Burden for the uſe and beboof of another 
Man's Ground direfily and indirectly for 
the Proprietar's uſe,as having Right to that 
Ground, Which are divided in Rural Ser- 
vitudes, and Urban or City Servitudes. 

Rural 


Dr Servitudes. 


Rural Servitudes are Iter, which is a Tit. IX. 


Power of going through our Neighbour*s 
Lands; Adctus, # 4 Power of driving * 


Carts or Wains; Via, s the Privilege agys via. 


of having High-ways in our Neighbour's 
Ground ; and Aque duttus, which is a 
Power and Privilege to draw Water alongſt 
their Ground for watering of our own; and 
thus ia includes Trer and Atius as 
the leſſer Servitudes; fo he that has a 
Via, has alſo Power to diive Carts and 
Wains, and to walk him{clf through the 
Ground burdened with the Servitude, 
and of drawing Stones and Timber 
through the Ground of the ſervient Te- 
nement, 


The City Servitudes, called Servitutes City Ser- 


Urbane, are chiefly tive. 


The firſt is, Oners ferendj, which is 4 Oneris fe- 
Privilege, whereby one who bas a Houſe rendi. 


in the City, can force the Proprietar who 
bas a Houſe below his, to bear the burden 
of his Houſe ; and he may fgyge the Owner 
of the ſervient Tenement to repair it, and 
make it ht for ſupporting the dominant 
Tenement, contrary to the common nature 
of Servitndes, 


Secundo, Tigni immittendi, which is Tight im- 


the privilege of forcing our Nesgbbour to 
receive into his Houſe the Feſts of ours. 
= Tertio, 
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Tertio, Stillicidii vel Fluminis, which 


AV is, whereby our Netghbour is obliged to 
Srillicidit, receive the drops which fall from our Houſe, 


Non offic, 
Lumint- 
hus. 


&lrius non 
tollend1, 


under which is likewiſe compretiended 
the Privilege of carryitig away our Water 
by Cinks and Channels, 

Dnarto, Non officiends Luminibus, where- 
by he can do nothing that can prejudg our 
L:ghts, 

Quinto, Altins non tollendi, whereby 
our Neighbour cannot raiſe his Houſe 
hither, to prejudg the Lights of the do- 
minant Tenement ;, which he may other- 
wiſe freely do if he be not relirained by 
this Servitude. 

By Our Law, Servitudes rmay be con- 
Nituted without any Seaſin, becauſe they 
are zncorporeal Rights , but though a Ser- 
vitude meerly ettabliſhed by Write, be 
{ufficient againſt the Granter, yet they are 
not valid againſt ſingular Succeſſors ; ex- 
cept that Right be clothed with Poſſeſ- 
fon, whiclmompleats the Servitude and 
makes it a real Right : and they way be 
likewiſe eſtabliſhed by Preſcrsptian with- 
out any Wrir, from him who has the 
ſervient Tenement ;, though he who is to 
acquire the Servitude by Preſcription, mult 


-have a real Right in his Perſon of the 


Lands to which he preſcrives the Servi- 
trde. , The 
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The ordinary Servitudes ſuperadded by Tit. IX. 
us to theſe of the Civil Law, are the Ser- WY, 
vitudes of caſting Fail and Diver, common 
Paſturage and Mltures. 

. Common Paſturage, is a Right of pa- Common 
ſturing the Goods and Cattel of the do- Paſturage. 
minant Tenement, upon the Ground of the 
ſervient, which is conſiicuted frequently 
by a Charter, containing the Clauſe of 
common Paſturage > and ſometimes by a 
perſonal Obligement clothed with Poſſeſ- 
fon ;, but albeit it be mndefinite, yet it 
can reach no further than to the proportzor 
of Goods effeiring to the Rent of the do- 
minant Tenement, and which they may 
keep and fodder in Winter z which is 
done by Sowming and Row;ing, that is Sowming 
to fay, the determining the proportion of & Rowm- 
Goods belonging to each dominant Tene. 0g. 
ment, by aſſigning them particular Rowms 
: according to their reſpeftive Rents. 

þ Common Paſturage in our Law does Common 
| ordinarly comprehend all the leſſer Ser- Paſturage. 
vitudes ; - as the caſting, of Fail and 
Divots preſumptively only ; for the one 
may be poſſel'd whos the other : nor 
will common Paſturage infer a Servitude 
of caſiing off Fail and Dvors, if he who 
poſſefied the common Paſturage was inter- 
rupted as to the caſting off Fail and Diver. 

I 4 Thirlage, 
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Thirlage. 


Mills, 


1ulturs. 


Inſucken 
and Ouate 
ſucken 
MuliuTrs. 
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Thirlage, is that Servitude whereby the 
Lands of one Heritor are to pay ſome 
Duty to the Mill of another. 

ills, are inter Regalia, and require 
therefore a ſpecial Seaſm; the Symbols 
whereof are Clap and Happer ; but if 
the fill be in a Barrony, tranſit cum 
anverſitate. 

Mills, are ordinarly  diſponed with 
Multurs and Sequels; the JAulturs are a 
quantity of Corn, payable to the Heritor 
of the Mill for Grinding. The Knave- 
ſhip, Lokand Bannock,, are a ſmall quan- 
t.ty payable. to the Servants for their 
pains, 

Thefe quantities that are payed by 
thole that are thirled, are called Inſucken 
Multurs 3 and thoſe quantities that are 
payed by ſuch as come voluntaily, are 
called Onutſucken Multurs, 

Thirlages, are conſtituted by Writ, or 
by Preſcription. 

The ways of confiituting Thirlage by 
Writ are thele : 

Firit, When a Maſter thirles his own 
Tenants to his own Mill; in which caſe 
ordinarly he diminiſhes the Rent of his 
Land, in Contemplation of what they are 
to pay to the Mill for grinding their 
Corns, Which he dots by an Act of his 
gwn Cour, Secundo, 


a wot need nn 
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Secundo, When a Heritor ſells his Tit. IX, 
Lands to be holden of himſelf, and thirles WWW, 


his Yaſſal to his Mill; in which cafe he 
ſells ſo mach the cheaper,and ſo the Aul- 
ears arc juſt. 

Tertio, When the Heritor of a 241 
diſpones his Mill, with the Multurs of his 
own Lands, in which caſe the /Aulturs 
are alſo juſt ; becauſe he gets fo niuch the 
more for his Mill; and fo this Servi- 
tude is not fo odious &s it is believed 
to be. 

Baarto, If a Man diſpones the Mill 
of a Barrony, cum multuris or cum aftri- 
His multuris, in either of theſe Caſes 
he thereby aſtrits his whole Barrony , 
though not formerly aftricted : but if he 
diſpone the Mill of the Barrony, cum 
multuris ſolitis & conſuetis; he is thereby 
underſtood to have thirled only what was 
formerly thirled, 

If the Thirlage bears omnia grana cre- 
fſeentia, all the Corn growing upon the 
Land will be thirled, with deduGtion only 
of Seed and Horſe-corn, and the Ferme, 
except it be carried to another Mill ;, for 
it is preſumed Fermes mult be fold. 

Dninto, When inveta & ullata are 
 thirled, all Corns which thole Fire and 
Water within the Aftri;on, muſt pay 

Aultur 
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Book II. Afultxur though they come not to the 
wYYWV Mill; and tholing Fire and Water in 


/ 


Dry Mul- 
rurs. 


this Afſtriction, is ſo interpreted as to 
extend only to Corns that are ſteeped 
and kill d. | 

The way of conſtituting Thirlage by 
Preſcriptzon, is immemorial or forty Years 
Poſſeſſion, by virtue of ſome Tile ; ſuch 
as a Decreet, though in abſence ; and 
even when the Maſter is not called : and 
any Ad of a Barron Court, though made 
only by a Bailly, without a ſpecial War- 
rand from the Herstor, is a ſufficient 
Title for Preſcriptson - and though the 
coming to a ill paſt all Memory, does 
not atirit the Comers for the future 3 it 
being a general Rule in all Servitudes,that, 
ea que ſunt mere facultatis non preſcri- 
buntur ; yet in Mills of the King's Pro- 
perty, smmemorial Poſſeſſion conltitutes a 
Thirlage : and if Men likewiſe pay dry 
AMulturs, that is to ſay, ſuch a quantity, 
whether they come to grind or not, for 
Forty Years, they will be thereby aſtri- 
ed 3 for it is not preſumable they would 
have payed dry 2Aultar for fo long a time 
except they had been thirled, 

If the quantity to be payed be not de- 
termined in Writ, it is regulated by the 
uſe of Payment for Forty Years. 

Thoſe 


XUM 
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Thoſe who are thirled, are alfo obliged Tit. IX: 
to maintain the 24H, Mill-damms, Wa- TW 
ter-gangs, and to bring home its MlI- 
ſtones. 

If fach as are thirled bring not their 
Corns, they are perſued by an Action cal- 
led abſtratted Multnrs. 

There are two Rules to be obſerved in 
all Servitudes. 

Primo, Res ſua nemmi' fervit, no Man 
can have a Servitude on what is his 
own 3 and therefore if the Land on which 
we have a Servitude become ours, the 
Servitude is extinguiſhed. 

Secundo, When we have a Servitnde 
on any other Land, this Servitude affetts 
every foot of that Land, unaquequa gleba 
ſervit 3 but this is to be taken cewvelster,&- 

n0n jadaice ; fo that it muſt be reaſona- 
q bly uſed : And thus, if we fes out ſome 
Acres, with Privilege to the Fener to 
caſt Fail and Divot upon our Moor, for 
maintaining his Houſes 3 though in firidt 
Law, every part of the Moor is affected 
with the Servitude; yet the Lords will 
allow any Man to Till and Sow his own 
Moor, leaving fuch a proportzon, as may 
maintain theſe Houſes. 

Per ſonal Servitudes, are whereby one Perſonal 
AMan's Property is affefied with ſome _ —_ 


XUM 
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den tending direttly to the Utility and Pro- 


GYV fit of another Man : And by the Civil 


Life rents 
and their 
Diviſion, 


Law are divided in «ſu fruft, Vſe and 
Habit ation, 

Uſus frutims, is called Life-rent in Our 
Law, which is a Right to uſe and diſpoſe 
pon any thing during life the ſubſt ance 
thereof being preſerved. 

Uſe and Habitation were reſtricted to 
the naked uſe of the Life-renter ; whereby 
his Power of diſpoſing and making Profit 
of the thing life-rented, was relirained, 
and are not in uſe with us. 

Life-rents are either conſtituted by Pa- 
on, or by Law ;, Life-rents by Pattlion, 
are either by Reſervation, as when a Fiar 
denudes himſelf of the Fie in favours 
of another, reſerving his own Lite-rent, 
or by a new Conſtitution; as when the 
Fizr diſpones his Lands to another during 
all the days of his Life 3 the fir{t needs no 
Infettrment, bat the ſecond does ; elſe it 
is not valid againti ſingular Succeſſors - 
but the Life-renter being infeft, tranſ- 
ants his Right to any by Aſſignation with- 
out Jnfeftment - for it being a Ser- 
vitude and Perſonal Right, it neither 
needs nor can admit of a Subaltern In- 


feftment. 
A 
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A Life-renter alſo by Reſervation,may Tit. IX. 
enter the Heirs of Vaſlals (though he can- £yw 


not receive ſingular Sncceſſours ) it he was 
himſelf infett > but another Life-renter 
cannot z and even a Life-renter by reſer- 
vation cannot enter thoſe YVaſſals, it he 
was not once infeft, becauſe he cannot 
tranſmic a Right which he has not. 

When moe Perſons are jointly infeft, 


a Wife be a conjuntt Fiar, yet her Fie 
laſis but during her life ; and during her 
life ſhe may enter Vaſſals, and has Right 
alſo to all the Caſualities, as other 
Fiars, 


they are called conjuntt Fiars z but though Conjun 


IAIS, 


Life-rents by Law, are the Terce and Life-rents 


the Courteſy, 

The Terce is a Life-rent of the Third 
of all the Tenements, wherein the Husband 
aied infeft, provided by Law to a Wife , 
which is explained betfore,Tit. Marriage : 
which Terce is conſtituted by an Inqueſt, 
who upon a Brief out of the Chancellary, 
directed to the Sheriff, or other 7uag 
ordinary, do ſerve her to a Terce * upon 
which Service, the Judg to whom the 
Brief was directed without retouring 
it, divides the Land betwixt the Heir 
and Relift, and expreſſes the Marches in 
an Inſtrument ; and this is called to kerne 
her 


by Law. 
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ber to her Terce \ the Marches being, ken- 
ned by the Inſtrument : and though the 
Service gives her Right to che third of 
the Meals and Dutzes, yet ſhe cannot re- 
move Tenants thereby., till ſhe be kenned 
to her Terce, or the ſame otherwiſe di- 
vided ; becauſe before diviſion, ſhe bruik- 
eth the Terce pro indiviſo, with the Pro- 
prietar. 

This Brieve contains two Points ; Firſt, 
that the Bearer was Lawful Wife to the 
defan& ; And Secundo, that he died :»feft 
in ſuch Tenements : but if the Relift was 
holden and reputed lawful Wife in her 
Hwband's life, no exception in the con- 
trary will ſtop the Service F, 

There is 110 Terce in Burgage Lands, 
Feu Duties, or other Caſualities of the 
Superiority, nor in Reverſions, Tacks nor 
Patronages. 

The Conrteſie is a Life-rent granted by 
Law to him who married an Heretrix, 
of all her Heritage, and of that only : 
needs neither Seaſin, nor other ſolemnity 
to its Conſtitution ;, but is ipſo jure, con- 
tinued to him; if there were Children 
procreated of the Marriage, who were 
heard to cry, though the Afarriage diſ- 
ſolve within Year and Day. 


All 
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All theſe LZsfe-renters are obliged to Tit. IX. 
find Caution to preſerve the thing lfe- Tu 


rented, and to leave it in as good cond;- 
tion as they found it, which is called 


cautio uſufruttuaria ;, and they are allo Cautio uſu 
| bound to aliment the appearand Heir if fruQuaria. 


he have not Alznndi, to Alomment him- 
ſelf *. 

The Legal terms of all Life-rents, are 
Whiteſunday and Martizwmaſs : And there- 
fore if a Life-renter ſurvive Whiteſunday, 
or die upon the Whiteſunday in the Aﬀter- 
noon, her Executors have Right to the 
half of the Life-rent Duties for that Year, 
whether they be payable in Yiftual or Mo- 
mes: Andif ſhe ſurvive Martinmaſs, or 
dic upon Martinmaſs-Day in the Aﬀer- 
noon, her Executors have Right to the 
Life-rent Daties of that whole Year, and 
that whether it be Land-rent, or the Rent 
of a Mill, albeit the Conventional terms 
were after Martinmaſs : But if Life- 
renters labour the Lands themſelves, theis 
Executors will have Right to the whole 
Rent thereof, at whatever time their death 


happen. 
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TIT. % 
Of Teynds. 


Lands, fall in to be conſidered in 


Teynds. T 2s; being a Burden affeiting 


this place. 

Teynds are defined to be that ſpecial 
and liquid Proportion or Duet a of our Goods 
and Rents lawfully acquired, that is due 
ro GOD, for maintaining his Service. 

- Tt ſeems Our Law has followed the 

Opinion of. thoſe Divenes, who think that 
ſome Proportion of our Goods is due by 
Divine Right ;, for we ſay, that Teynas 
are the Spirituality of the Churches Re- 
venue ; but that the Proportion is not 
Furs Divini, tor we alter the Proportion 
by ſpecial Laws and Cuſtoms , though for 
diſiin&tion's ſake we call this Proportzon 
the Tenth, 

. By the Canon Law they are divided 


+ Perſonal into * nf va7 Teynds, which ariſe out 


of the perſonal Gain and Profits that a 
Man bas by bis Trade or perſonal Indu- 


+ Predial ſtry : + Predial Teynds, which ariſe from 


the Natural ProdutF of the Land that 
Men poſſeſs. And mix'd Teynds which 
ariſe 
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per ſonal Induftry make ont of their Lands. 

They are likewiſe divided into Par/ſo- 
nage Teynds, which are due t0 the Par- 
ſon; and Vicarage Teynds, which are 
due to the Vicars : and regularly all Teynas 
are due to the Incumbent, who lerves the 
Cure ; fo that if the /ncumbent be a Par- 
ſon, he has a Right tro the Parſonage 
Teynds ; and if he be a Vicar, he has 
Right to the Vicarage Teynds. 

The Teynds of Corn are called Parſo- 
nage Teynds, or decime garbales; and the 
fifth Boll of the Free-rent is (till Teynd 
withus : And all Lands muſt pay Teysd, 
except they be ſuch as have been fexed 
out of old by Churchmen before the La- 
reran Council, (by which they were pro- 
hibited to alienate the Teynds) and who 
had right both ro Stock, and Teynd; and 
where the Teynds were never known to 
bave been ſeparated from the Stock. 

Some Monks likewiſe got particular 
Exemptions from paying Teynds tor theſe 
Lands which they themſelves did bring 
in and cul:svate 3 and with us the Pri- 
vilege granted to Temple-Lands, which 
belonged of old to the Knights of Sr. John, 
« Religious Order, and. to the Aonks of 
the Ciftertian Order, "are continued to 

K thoſe 
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GY with that Exemption : Manſes, and 


Gleibs, are likewiſe free from payment 
of Teyndr. ; 

Vicarage Teynds, are called the ſmall 
Teynds with us ; becauſe they are payable 
out of inconfiderable things, ſuch as 
Lambs, Wool, Cheeſe, Eggs, &c. and 
they are ſaid to be loeal, becauſe they are 
payed according to the Cuſtom of the 
Place 3 fo that in the ſame Pariſhes, ſome 
Heritors will be liable for Vicarage Teynds 
of different kinds : for though no Man 
can preſcrive ' a liberty from payment of 
Par ſonage T eynds fince the Lateran Coun- 
cil ; yet, as forty Tears Poſſeſſion is a ſuffi- 
cient Right to a Minifter for Vicarage 
Teynds ; and as it does determine the 
Quota, as well as the Species of Vica- 
rage Teynds ,, lo by forty Tears freedom, 
the Herstor is ſecure in all time coming 
from payment of Vicarage Teynds. 

When Popery was ſuppreſs'd, all the 
Lands belonging to Monks and others, 


. were annexed to the Crown, in An.1587 *: 


but the Teynds belonging to them, were 
not annexed ; theſe being acknowledged 
by our Law to be the Patrimony of the 
Church ;, and they are therefore called, the 
Sperituality of tbe Benefices, ory 
c 


'TP1 


» The AMonafteries of old having gotten Tit. Xi 


ſeveral Pariſh Churches mortitied to them, 
whereby they had Right to their Par/o. 
nage Teynds;, ſuch as got thoſe Adona- 
ſtries erefted in their favours, © became 
thereby to have Right to other ens 
Teynds : And great Emulation as well as 
Prejudice ariſing from Mens not having 
Right to lead their own Teynds ; 

King Charles the Firſt; did therefore 
prevail with all the fſaids 7italars of Ere- 
Eon, to ſubmit what ſhould be payed 
them, as the price of the faids Teynds ; 
and His Majeſty did determine, That the 
rate of all Teynds ſhould be the fifth part 


hd 


of the conſtant Rent, where the Stock and 


Teynd were accuſtomed to be ſet jointly ; 
but where the Teynds were ſet ſeparately 
from the Stock, the Heritor did in the 

aluation get down a fifth part of what 
was proven and valued to be the rate of 
the Teynas ;, aid which Deduction is cal> 
led the King's Eaſe z becauſe it was gi- 
ven by him in his Decreet Arbitral. It 
was alſo ordained; That the faids Teynds 


*K.C. t: 
Par. b 
At i7, 


being valued, ſhould be bought at Nine and 1g: 
» 25 


Years purchaſe *; 

For effectuating this Determination, 
the. Parliament 1633, - appointed ſome 
of their own number, to value the. faids 


K. C 

Par. 1. 
Seff. 1: 
AQ 61: 
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Teynds 3 and after a Proceſs for Yaluation 
is raiſed before theſe Commiſſioners, in 
which the Titular his Tacksman, and 
the Miniſter are to be cited, the Heritor 
in the mean time gets the leading of his 
own Teynds. 

The Probation is oft-times allow'd to 
both Partzes in this Court, and where 
one Party is preferred, it is called, the 
Prerogatzve of Probation ;, and is much 
contended for, and is thus regulated, viz. 
cither the Teynads are drawn pſa corpora, 
by the Titular, or Tacksman ; and then 
they have the ſole Probation allowed them, 
to prove what the Teynds were worth, 
(they proving, that they led ſeven Tears 
of fifteen betore 1628,) or elle they have 
Remal Bolls payed them z & eo caſu, they 
have the ſole Probation likeways, they 
proving twenty Years Poſſeſſion of uplitt- 
ing Rental Bolls, condeſcending ' upon 
quantity and quality : Or Tertio, the He- 


 Titors have Tacks of their own Teynds for 


payment of Sever Duty ; and then there 
1s Joint Probation allowed both to Heri- 
tor and Titular. 

Eccleſiaftick Perſons, ſuch as -Biſhops, 
Parſons, &c. ſubmitted only what they 


, Were not in Poſſeſſion of 3 and therefore 


there can be no Valuation led: of any 


Teynas, 


Df Teynds. 


Teynds, Parſonage or Vicarage, Which Tit. X. 
they were attually in Poſſeſſion of : but by -yV 


a Letter from His Majeſty thereafter, in 
Anno 1634, it is declared, That f their 
Teynds be ſer to Tacksman, they may be 
valued during the Tack; whereas the 
Teynds they were in the natural Poſſeſſion 
of cannot ; though Teynds holden of Colle= 
gia Kirks may be valued, and ſo may be 
ought and ſold. 

The Burroughs are only decerned to (ell 
the Superplus of the Teynds they had 
Right to, over and above what will be 
due for the entertainment of theix 145- 
niſters, Colleges, Schools and Hoſpitals. 

Aﬀter the Teynds are valued, and the 
Titular decerned to ſell ; or if the Titular 
be willing to fell without a Decreer, 
the Heritor is infeft, and ſeaſed by the 
Titular, who in the Diſpoſition or Char- 
ter reſerves to himſelf relief of the King's 
—_ and of all Impoſitions laid or to 
be laid upon Teynds ;, and Warrands only 
from his own, and his Predeceſſor's Fails 
and Deeds; and on the other hand, the 
Heritor who has got a Decreet of Valua- 
t5on only, and not of Venditien, is obli- 
ged to infeft the Tirular, for Security of 
the valued Bolls. 
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\S ala, 


Burdens 
affecting 
Teynds. 


inhibt- 
flon ypon 
Tteynds. 


Of Tepnds. | 

By the foreſaid Decreet Arbitral, the 
ſeveral Pariſh Kirks were to be provi- 
ded; and therefore the T*ular might 
Allocat any one Heritor's Teynds for 
Proviſion of the Afinifter, which renders 
the Privilege of buying 'very ineffeQual 
to the Heritors; whereas it had been 
much better that the Sripend had been 
proportionably laid upon all the He- 
retors. 

Teynds are- not debita funds, and fo 
fingular Succeſſors axe not liable in them ; 
bur yet the X4iniſter has fo far a tacit Hy- 
potheque, that he may exaGt his modified 
Stipend from any of the Heritors, as far 
as his Teynds will extend, reſerving relief 
to that difirefſed Heritor ;, and if the He- 
ritor (ell his Crop, the Aderchant who buys 
the ſame will be liable ; but Tenants will 
not be liable, if they pay a zoine duty ta 
their Maſter both for Stock, and Teynd. 

When'the Tack, of Teynas expire, the 
Titular needs not uſe a warning againſt 
the Tacksman, as in Lands ; but he raiſes 
and executes an Jnhibirion againſt the 
T acksman, which interrupts tacit Relocg- 
2:0 for that and all the ſubſequent Years, 
after which the Intromettors are liable to a 
Smitye. | 


The 


Df Jnhibſtions. 


The Parliament 1633, did after the Tic. XI, 


faid Submiſſions and Decreet Arbitral, 5 


ant to His Majeſt 
if Teynds, except t 
and other Piows Uſes ; viz. ten ſhilling out 
of every boll of teynd Wheat ; out of the 
boll ot the belt reynd Bear, eight ſhilling ;, 
out of Oats, Peaſe, and Rye, ſix ſhilling, 
where the boll of theſe Grains did yield a 
boll of Meal; and where the Rent con- 
fiſts of Money, fix merks out of every bun- 
dred : and this Annuity is debitum funds ; 
but not being annex'd to the Crown,it may 
be, and is ordinarly bought by the Hers- 
tors from His Majeſty's Theaſaurer, or 
others having Right from the King. | 


y_-— 


TIT, XL 
Of Inhibitions. 


Roperty and Real Rights, with the 
P Burdens affefting the ſame, being ex- 
plained; it is tit now to treat of Legal 
Diligences, by which theſe Rights may be 
evihed, or the free uſe and diſpoſal 
thereof reſtrained; which Dilsgences are * 
chiefly three, Inhibition, Compryſing, and 
Adjudication. 

K 4 Inhi- 


an Annuity out of Annuities 
hoſe payed to Biſhops ®f Teynds. 


- Book II. 


Df Inhibitions. 
T»hibition, is a perſonal Probibitzan by 


WAV Letters under the Signet, diſcharging the 
Inhibition. Party inhibited co ſell, dilapidate, or put 


Ground 
thereof. 


Extent 
thereof. 


away any of his Lands, in prejudice of the 
Debt due to the Raiſer of the Inhibition. 
The Ground and Warrand thereof is a 
Decreet, or a Regiſirate Bond, (which 


- In the Contiruction of Law is a Decreet) 


either decerning or obliging the Debitor to 
pay or perform the Sums or Deeds therein 
ſpecified z or a depending Proceſs : And if 
theſe Inhibitions be not raiſed upon Legal 
and Relevant Grounds, they may be re- 
duced, 

Inhibitions reach only Heritage, but 
not Moveables ;, though the ſtile thereof 
runs equally againfi both ; and moveable 
Bands can only be reduced 3 in fo far as 
they may be the Foundation of real Di- 
ligences toaffet Heritage, reſerving (till 
perſonal Execution againſt the Granter ; 
and they extend only to poſterior volun- 
tary Rights granted after Inhibition, but 
not to Appryſings, or Aadjudications, 
though led poſterjor to the [nbibution, if 
the ground thereof was Anterior : nei- 
ther do they extend to poſterior Diſpoſi- 
trons and Infeſtments depending upon 
prior Obligements, either general or par- 
ticular, for granting of th 7 Rights 3 nor 

ta 


to Renunciations of Temporal Rights, 2l- Tit. XI. 
beit poſterior to the /nhibition, theſe being www. 
neceſſar upon Payment. 

By a late A& of Sederunt *, If the « aq of 
Creditor intimate by way of Inſtrument, to Sed. 1g. * 
the Perſon having the Right of Reverſion, Feb. 1680. 
that the Wadſetter or Annual-renter ſtands 
inhibit at his inſtance, and does produde 
in preſence of the Parties and Notar, the 
Inhibition duly regiſtrated;;, The Lords 
will not ſuſtain Renunciations, or Grants 
of Redemption, although upon true Pay- 
ment, unleſs there be a Declarator of Ke- 
demption obtained, ts which the Inbibiter 
muſt be cited, 

The way of executins Inhibitions is, Manner of 
that the ſame muſt be by a Meſſenger executing 
againſt the Perſon inhibited, perſonally or Inhibt- 
at his Dwelling-place, and at the /ercat- —_ 
Croſs of the Head Burgh of the Shire, 
Stewartry, or Regalities where the Per- 
ſon inhibited dwells *: and after Crying * K. J. 6. 
of three ſeveral O yes's, and publick read- Par. 15+ 
ing of the Letters, the whole Leiges are on 264» 
diſcharged to purchaſe any Lands or He- p,,_ , F 4 

ritages, from the Perſon inhibited; and A& 13. 
the Meſſenger leaves or affixes a Copy of 

the Letters at the Mercat-Croſs, all which 
muſt be written in a Paper, and ſubſcri- 

bed by the Meſſenger and by two Wit- 


neſſes, 
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Book 8. meſſes * ; which Writ is called the Execu- 

WAV tion of Inhibition : and thereafter the Let- 

* K. C. 2. ters and Execution thereof muſt be regi- 

Par. 3- firated within forty days after the Execu- 

AR 259 ion thereof; either in the general Regi- 

er at Edinburgh, or in the particular 

Regiſter of the Furiſdifion, where the 

Perſon inhibited dwells, or the major part 

*K.). 6. of the Lands lye * : and if any of theſe 

Par. 7. Ats be omitted, the Inhibition is null ; 
Aﬀ 119. theſe being de ſolennitatibus inftrumenti. 


T IT. XII. 
'" of Compryſings and Adjudications. 
T2 Fie being thus ſettled in the Vaſſal, 


it may be either taken from him, 

and eviced for bis Debt or his Crimes ; 

the fuft is by Appryſing and Adjudi- 

cation, and the latt by Corfiſcation and 
Forefaulture. 

&ppry- Appryſing proceeds by Letters charging 

img. the Debitor to compear before a Meſſeu- 

ger, (who is by the Letters made Jude, 

and Sheriff in that part, in Place of the 

*K. Ja.6. Sheriff of the Shire, whoſe Office pro- 

Par.s, perlyitis*) and to hear the Lands ſpe- 

At 37. cified in the Letters, appriſed by an - 

que, 


_ aa.}} ©. cox 


XUM 


and Adjudications. = 4a 
q queſt of fifteen ſworn Men, and declared Tit. Xl 
4 = Aol. to the Creditor yrs of TV 
bi Debt, But becauſe Our Law thought 

jt not juſt that a Man's Lands ſhould be 
taken from him whilſt his Moveables 
could pay his Debt z therefore, in the 
firſt place the Ieſſenger who executes © 
the Letters, muſt declare that he ſearched 
for Moveables ; and becauſe he could not 

| tind as many as wonld pay the Debt, 
therefore he denounced the Lands to be 
appriſed on the Ground of the Lands, and 

at the Mercat-Croſs of the Shire, Stew- 
artry, or Regality where the Lands ye, 
and left Copies both on the Ground, and at 

the Croſs. 

At the day appointed by the Letters, 
the Meſſenger who is made Sheriff in 
that part, Fences a Court, and the Debi- 
jor being called, his Lands are offered to 
him for the Afoney ; and if the Money 
be not ready, the Inqueſt finds that the 
Debitor's Lands (hould belong to the Cre- 
ditor for his Payment, and this is called 
4 Decreet of Compryſmg ; and the moſt Decreer of 
part of the Inqueſt affixes their Seals mee F 
thereto ;, upon which the Compryſer gets Wh 
a Charter paſs'd in Exchequer, and is sn- 
feft by Precepts ont of the Chancellary, if 
the Lands hold of the King + and _—_— 

(9 


Ly 
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Book II. of old, Land appryſed was proportioned 
WYV to the Money; yet thereafter whatever 


» K. 
Par. 
Sel. 


C. 
Is 
Is 

2 


AR 62. 
+ Legal 


Reyerfjon. 


*K.C. 2. 


Par. 


Seſl. 3. 
A& 


I Os 


Land was ſought to be appryſed was ac- 
cordingly appryſed, though far exceeding 

Sum in value ;, becauſe ſeven Tears 
was given (which was thereafter proro- 


2» gated to ten *) for Redeeming the Land 


Payment of the true Sum * and this is 
called a + Legal Reverſion, becauſe the 
Law gives it to the Debitor 3 and if it 
be not redeemed within that time, the 
Land belongs to himſelf for ever : but 
that legal runs not againſt Afnors, be- 
cauſe they want Judgment to know their 
hazard; ſothat they may. redeem at any 
time before they be twenty five Tears com- 
pleat : but if the Compryſing expire du- 
ring their 24:nority, the Compryſer will 
thereafcer have Right to the whole Meals 
and Duties, albeit exceeding his Annual 
Rent : But that part of the AF is altered 
by a poſterior Statwte, and the Appryſer is 
reſtricted to his Annual Rent during the 
Minority of the Debitor *. 

If a Minor ſucceed to a Aizor whoſe 
Lands are aproſed, he has Right to re- 
deem, as if the Compryſing had been led 
againſt himſelf : But if a Major ſucceed 
to a Minor after the Legal is expired, he 
hath only Tear and Day to redeem ; _ 

I 


and Adjudications, 141 
if the ſeven Years be unexpired in the Tie. XII. 
Minors time, the Major may redeem WW WI 
' within theſe Years that are not run : 

And if the Rent of the Lands be not cor- 
reſpondent to the Annual Rent of the 

Money ;, whoever has Right to the Re- 

verſion, whether Major or Minor, mult 

fatisfie the whole Sums and Annual Rents 

reſting before he can * redeem : But the * x. J. 6. 
Compryſer during the Legal, is refixicted Par. 23. 
to the Annual Rent of the Sums due to AR 6 
him, and the ſaperplus of his Inmtromsſ- 
ſon, will be imputed in Payment of his 
principal Sum ; and if he be payed by 1n- 
rromiſſion, within the Legal of his whole 
principal Sum, by-gone Annual Rents and 
——_— with = yrs 0 payed to 
the Swperionur, the Compriſing expires 
ioſo falte *. ; wt - Pl EK. Ja G 

Though the Superionr be not 1egularly _— 

obliged to receive a ſivgular Succeſſour, © 

yet leſt by Collupon betwixt the Debitor 

and his Superiour, the true Creditor ſhould 

be unpayed 3 therefore by a ſpecial A@ * x, Ja. & 
of Parliament, the Superiour is forced to Par. 5. 
receive a Compryſer upon Payment of a full AR 37- 
Year*s Duty of the Land *, and he gets no -<, = 
more from al}, though many Compry- aa Mg 
ſers charge him to receive them ; but 

if the Superionr pleaſes, he may retain 
the 


142 Df Compiiſings 
Book II. the Land to himſelf, he paying the 
GY Debt. | | 

The firſt Compriſing without Seaſon, 

carries Right to all Tacks, Reverſions, and 

other Rights which require no Infeftment; 

and all poſteriour Compriſings need not 

Infeftment, becauſe they carry only the 

Right of Reverſ#onz but yet ordinarly ſe- 

cond Appriſers do infeft themſclves, be- 

cauſe the firſt may be al, or become 

 ..... payed; or the firſt Compriſer may lye 

out from ſeeking Meal} and Duties ;, ot 

the ſecond Compriſers would remove Te. 

nants, which none can purſue without 

being :feft z but the Superiour Compriſmg 
needs no [nfeftment. 

Aﬀter Denunciation of the Lands to 

be appriſed, the Debitor can do no vo- 

' Juntar Deed by diſponing or reſigning, 

(becauſe elſe he might fruſtrate the ds/1- 

genre) except he was before Denuncia- 

ror ſpecially obliged to Diſpone or Re- 


19, 
Preference wr a Competition amongſt Apprsſers, 
_— the firſt Infefrment or Charge againti the 
WY Superiour 15 always preferred 3 and if the 
firti Compriſer did diligetice to be infeft, 
but was tiopt by Colluſion, as if the S#- 
periour to gratiſy the ſecond Compriſer, 
thould unjuſtly ſuſpend the farlt, _ 
tne 


”" * ww bt... AS 
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the ſecond Appriſer be firſt snfeft, yet the Tixi XII 
firſt Appriſer having done diligence, by T\YW 
charging the Swperiour, will be preferred - 


to the ſecond Appriſer firſt snfeft. | 
The Compriſer during the Tears of the 
Legal, is not obliged to enter to the = 
ſeſſion ; but if he once enter, he mult 
comptable for the Meals and Dmutres, 
though he leave off to poſſeſs ; but if the 
meaneſt part of the Sum be unpayed after 
the expiring of the Legal, the whole 
Land compriſed belongs to the Compriſer, 
without conſideration of what he has sn- 
trometted with; to prevent which, the 
Debitor, or a Second,or any poſterior Com®+ 
priſer, who has compriſed the Right of- 
Reverſion, does before the Legal expire, 
require the Comprs/er to compear at any 
Day or Place to receive. his 2foney, in fa 
far as he is not payed by his Intromiſien ; 
and having conſigned the ſame accordingly 
at that Day, he raiſes an Aon of Compe 
and Reckoning before the Lords of Seſſion ;, 
and if it be found that he is payed by 1n- 
tromsſſion, and the Money conſigned, the 
Lords decern the Compriſing to be payed 
and extin& : nor needs the Debitor get 
new Seaſin, for the former Right revives 3 
lince the Fie was fill in his Perſon, upon 
condition that he would pay the Sum with- 
in the Legal. In 


Be CE OT > 
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Book'II, In this Comprand Reckoning, the Com-' 
HV profer will get allowance of the Sheriff 
Sherriff PFie ; which is the :rwenty Perry of the Sum 
Fic. that was compriſed for, and of the entry 
| payable to the Swperiour, though the Ap- 
priſer truly payed neither 5 but he will 
not get Payment of a Faftor's Fiz for ta- 
king up - the: Rent, except he really , 
payed it. 
All Apprifings led fince the Firſt of 
Fanuary 1652, within Tear and Day of 
K. C.2, the firft effeFiual Compriſing by Infeft- 
Par. 1. ment, or charge againſt the Superiour, 
ARG2. come in pars peſu, as if. they were all 
contained in one Appriſing. Bur the po- 
fterior Appriſings within Year and Day, 
muſt - pay their Proportion of the Ex- 
pences of the Infeftment, and Compoſition 
given to the Superiour by the firti Ap- 
proſer. 
Becauſe appearand Heirs did frequently 
acquire Rights to expired Appriſings a- 
gainſt their Predeceſſors, by which they 
brutked their Eſtates without paying their 
Debr, to the ruin of lawful Creditors: 
AR fore- Therefore Our Law did very jutily or- 
— dain all ſuch Appriſings to be redeemed for 
the Sums truly payed out by the appearand 
Heir ;, which proceeds, albeit the Ap- 
pearand Heir acquire theſe Rights in his | 
___ Predte 


na LL _ a ac 


- nd Ayſudicatiorts. 


tained in the Appriſmng. 


Becauſe the Parliament thought it ex- 
orbitant to take the greateſt Eſtates for the 


ſmalleſt Sums, and to make a Meſſenger 
| Fudg in Aﬀairs of fo great Importance , 


therefore in Anno 1672. this way of 


Compriſing was altered,and in place there- 


of the Crediter now gets Land adjudged Adjudict- 
to him by the Lords of the Seſſion, pro- ©!90- 


portionally to the Swums due to him (with 
a fifth part more) beſides the Compotition 
due to the Superiour, and Expences for 
obtaining Infeftment, becauſe the Cred;- 
tor is obliged to take Land for his Money 
_ which Aliudication coming in place of 
Compriſings, is perteed by Charter and 
Seaſin, as Compriſings 3 and the Superiour 


145 
Predeceſſor”s life-time. But if the ex- Tit. XIL: 
pired Appriſeng was acquired grat# by the Ty w 

arand Heir, the ſame is only redeema- | 
ble by the Creditors for the Sums con- 


is obliged to receive the Adjudger *, but * K. C. 5: 


it is redeemable only within five Tears by 
Majors. 


N | A 
If the Debitor compear not to concur 


for compleating the Adjudger's Right, by 
giving him a Progreſs, and tranſumprs of 
the Evidents, and ratifying the Decreet of 
Adjudication ;, then the whole Lands muſt 
be 4djudged, as they were formerly appri- 

o ſed; 


Par. 2. 
Sefl. 1. 
& 13: 
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Book II. ſed, (nor in that caſe can the Adjudica- 
GUY V tion cofitain a fifth part more) it being 


*K.C. 2. 
Par. 2, 
Sefl. 3. 
AQt 19, 


+ Adjudi- 


unreaſonable to forte a Man to take pro- 
portional Land for his Money, and yet to 
be unſecured even for that Proportion 
and they are redeemable within ten Years, 
(theſe Adjudications being now come in 
the place of Appryſings) and have the 
ſame Privileges and Reſtridions which 
Compriſings had by the A of Parliamen, 
made concerning Debitor and Creditor, in 
Anno 1661, But if the Creavtor attain 
Poſleihon upon his Compriſing, or Adju- 
aication, he can uſe no farther execution 
againſt the Debitor, except the Lands be 
evifted *. 

There are other two kinds of Adjuds- 
cation F, allowed by Our Law ;, The tirft 


cations af- js, when the appearand Heir of the Debi- 
fer the ol 
OI. 


ror # charged to enter Heir ;, and renoun= 
ces to be Heir ; the Creditor having ob- 
tained a Decreet, cogtutionss cauſa, for 
comliitating the Debt, wherein the appea- 
rand/Heztr is only purſued for Pormality : 
But the Decreet can have no effec perſonally 
againſt _ z in which caſe, the Hereditas 
Jacens wilk be adjudged to the Credztor for 
Payment of the.Debt due by che Defunt ; 
which it it be [5qwsd, and inſtantly inſtru- 
&cd, the Pwrſuer in the fame Proceſs 

| prote- 
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proteſting for Adjudication, the fame will Tic. Xif. 
be allowed to him, funmarlyy withour Lv 
necellity of any other Decreet, copmrion 
caula. 

Theſe Adjndications are redeemable Legal Re- 
within ſeven Years, at the inſtance of Yer- of 
Con-creditors one atter another, who have AdJu. 
likewiſe obtained Decreets of Adjudica- 
tion : And a Miner renouncing to be 
Heir, may be reponed, and allowed to 
redeem upon Payment *, But Majors re- * K.C. 2. 
houncing have not that Privilege direly, Far: 7+ 
i being only by Act of Parliament granted \ & wo 
to Minors or to Con-creditort, likewiſe 
Adjudgers. 

And if the Saperiour be charged to in- 
feft the Adjndzer, he will get a Year's 
Rent for Compoſition, as in Compri- 
ſings *. : 

Adjudications carry right to all which go 7” 
would have fallen to the Heir, as all heri- a& 18; 
table Rights; and the whole by-gone 
Rents and Duties, ſince the Defun@'s 
death, may be adjudged, becauſe theſe 
belonged to the Her. 

There is another kind of _Adjudica- 
tion competent by Our Law 3 that is tor 
performing any obligement which conſiſis 

in fafto, and relates to particular Dzſpoſi- 
tions, and Obligements to infeft : and —_ 
L 2 u- 


Co 2; 


5 848 
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*K., C2 
Par. 3» 
Act 17» 


Confilca- 


*10N, 
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diligence uſed by Decreet, and regiſtrated 
Horning againſi the Diſponer and his 
Heir, and for making the ſame effectual, 
the Lords will adjudg the Lands diſponed 
to belong to the Purſuer 4s a Remedium 
extraordinarium, there being no other 
Remedy competent- 

This Adjudication extends no further 
than to the thing diſponed, and hath no 
Reverſion, 

If the common Debitor become Bank- 
rupt, and that there are real Diligences 
afteing his Eſtate, then the Creditors 
may raiſe an Attion of Sale before the 
Lords, and get the Eſtate rouped *, and 
divided amongſt them, effeiring to their 
Diligences and Sums. 

In this Proceſs, the Lords firſt deter- 
mine what ſhall be the loweſt Price, and 
then they name one of their Number be- 
tore whom the Koxpis to be made ;, and 
if none offer more, the Raiſer of the 
Action is preferred, and the Lands arc 
dilponed by that Lord, and the diſpolt- 
tion runs in his Name, 

Confiſcation will be handled in the 73- 
tle of Crimes. 
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TITLE I. 
Of Obligations and Contratts in general. 


Han thus cleared Real Rights, we 


will now proceed to treat of Obe 
lig ations, and Perſonal Rights, 


An Oblig ation us defined to be that legal Obliga- 
Tye whereby we are bound to pay or perform ©1995 


any thing. 


The chief diviſion of Obligations by the Diviſion 
Civil Law and Ours, is, that ſome are *fObligas 
L 3 Natiral, TIONS» 
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Book III. Natural,becauſe they ariſe from the Prin- 
CAV ciples of right Reaſon, or Laws of Na- 
| ture. Some Civil, becauſe they ariſe 
from Poſitive Laws, or Municipal Cu- 
ſtoms. 
Another Another con{iderable divifion of Obli- 
Divifionof garzons is, that ſome ariſe from Comratts, 
Oblig. tome from Deeds reſembling Contrafts, 
ſome from Aalefices, and fome from 
Deeds which reſemble Malefices Ex 
contradu, aut quaſi contraittu ; ex male- 
ficio, aut quaſi maleficio : for we become 
equally tied and obliged to en, either 
by coxtratting expreſly with them, or by 
doing ſome Deed which induces an Obl:- 
gation without an expreſs Pattion ; or 
by committing alefices againlt them. 
Contracts, A Contraf # an Agreement entered in- 
to by ſeveral Perſons, inducing an Qblig a- 
tion by its own Nature ;, and the Obliga- + 
tions ariſing from Contrats are divided 
and diſtinguiſhed according as they. are 
perfected, either by the ſole conſent of the 
Contratters, or by the Intervention or 
Tradition of things 3 or laſtly, by Word or 
IWrit + hence is that xemarkable drviſzon 
of Contrais in the Civil Law, ®nz re, 
verb, literis, aut conſenſu perficiuntur. 
Real Con The Contrafts which depend upon 
tracts. things axe theſe, which ariſe either from 
Borrow, 


Contracts in general. 


Borrowing, (which comprehends sndebits Tir. I. 
ſolutum ) or from Loan, or from Depoſi= TV 


tation, or from Impignoration , and are 
called mutuum, commodatum, depoſitum & 


prgnus. 


Borrowing, or Mutuum, 5 that Con- Mutuum, 


tra, whereby a Man getting any thing 
from another, is obliged to reſtore him not 
the ſame thing that was borrowed, but the 
equivalent ;, or as much of the ſame. qua= 
luy in meaſure, number, and weight : as 
when one borrows a Thouſand Pounds, 
the Recezver obliges himſelf to reſtore 
not the ſame, but another Thouſand 
Pounds ;, and therefore the Property of the 
thing borrowed, being transferred from 
the Giver to the Receiver, the Receiver 
runs the hazard of all the loſs that the 
thing borrowed can fuſiain afcer it is dee 
livexed : This Contra& is moſt firidly 
| Interpreted, ſo that nothing is underſioad 
but what is clearly expreſs'd. 


Loan, or Commodatum, is that Con- Comma» 
traft whereby a Man gets the Loan of any datum, 


particular thing gratis, for ſome ſpecial 
uſe, and obliges him te reſtore the ſame 
thing in (pecie, and 14 the equivalent y 
as when a Man gets the Laan of a Horſe, 
or Coach : and becauſe in this caſe the 
Property remains with the Lender, there- 

| ' L 4 fore 

\ 
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Book 1II. fore if the thing lent be loſt, or periſh by 
WM Chance, theloſs redounds to the Lender z 


Precari- 
Um. 


for the thing is ſtill his : but if the thing 
be lent meerly for the advantage ot the 
Borrower, he is liable to do moſt exact 
diligence; and therefore, if the thing 


. periſh, or ſuſtain any prejudice for want 


of exact diligence, the Borrower maſt 
make up the ſame ;, but if the thing was 
tent for both the Borrower and the Len- 
der's Advantage, then from the fame 
principle of natural Equity, the Borrower 
15 only obliged to do ſuch diligence, and 
to be ſo careful of the thing borrowed as 
he would have been of his own. | 

In this Contratt, the Recerver is obli- 
ged to reſtore the ſame Species in as good 
condition as he gotit 3 and the Lender is 
obliged to pay the Receiver any confidera- 
ble Expences, that he neceſſavly beſtowed 
upon the thing borrowed, the Law not al- 
lowing 2nconſiderable Expences ; becauſe 
the Borrower has the uſe of the thing 
which ſhould compence thele. | 

Precarium is, when any thing 3s lent to 
be called back, at the Lender's pleaſures, 
wherein it differs from commodatum 
which imports always a determingte tame 
for making uſe of the thing lent. 


Depoſi- 


XUNM 


Contracts ft reneral., 


entered into by one Mans delivering 


I53 
Depoſit ation is that Contratt which is Tht. T. 


CAYSSI 


thing into the Cuſtody of another to be kept —_ 


gratis for his uſe ; and therefore becauſe 
in this Contratt the Property remains with 
him, who did depoſitate the thing, if it 
be loR, it is loſt to him: and ſince Depoſi- 
tations are made for the behoof of him who 
does depoſitate, therefore the Depoſutar 
(for ſo we call him, in whoſe hand the 
thing is depoſitated) is only liable if the 
thing yr was loſt by the Depoſi- 
tar s dole, or groſs fault ; nam depoſita- 
ri tantum preſtat dolum, & latam cul- 


pam - But Inn-keepers, Stablers, and Nautz 
Maſters of Ships, ate liable to moſt exact caupones 


diligence 3 in preſerving the goods of Tra- 
vellers and Paſſengers, which they bring 
into their Houſes and Ships, and to re- 
pair and make up all the loſs they may 
ſuſtain while they are in the 1s or Ships, 
whether the prejudice come by the Ser- 
vants or Mariners,or by Strangers;which 
ſpecial kind of Depoſitation, is introduced 
by Equity, contrary to the Common Rules 
of Depoſitation, and which we have im- 
mediately from the Civil Law, and edi- 
- lum pretorss, intituled, Nante caupones 
ftabularis, &c. | 


As 


Stab. &C 
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As in this Contraft, the Depoſutar is 
liable to reftore the ſame thing that is 
depoſitate, and not the equivalent ;, fo he 
who aepoſitates is obliged to pay the De- 
pofitar what |1c beſtowed upon it, whilſt 
itdid Iye belide him ; for generally a Gra- 
twirous Office, ought to prejudge no Man. 
But he cannot crave Chmmmlinies upon 
any Debt due to him by the Perſon who 
depoſitates, which is ſingular in this Con- 
traft, for he muſt firtt anſwer his truſt, 

Pledg, is the Contratt whereby one 
Man gwoes to another any thing, for the 
Recetver”s Security of what he owes him, 
t0 be re-delivered upon Payment ; and 
therefore, becauſe the thing it ſelf zz ſpe- 
cie, is to be re-delivered, if it periſþ fa - 
ring the Impigneration, without the groſs 


- fault or fraud of him who receives the 


Pleds, it pcriſhes to the Impignorator ; 
and becauſe Impignorations are made for 
the advantage of the Giver and Receiver, 
(the one being concerned to get Money, or 
ſome ſuch thing upon the Pledg, and the 
other to get a Pledg for ſecurity of his 
Money) therefore he who receives the 
Pledg, is liable to do ſuch Diligence for 
preſerving thereof, as prudent Men uſe to 
do in their own Afairs ; but he is not 
liable for culpa leviſima, the Contract 
being 


Contraes in general. 


being for the behoof of both Parties; 
and he will have Repetition from him, 
for what he profitably beſtowed upon 
it during the Impignoration. 

Sometimes what is 3mpiguorated is not 
delivered, and then the Pledg is called an 
Hypotheque, and the Law ſometimes 
makes fuch tacit Hypatheques without 
expreſs Paition, as where 1t makes the 
Corn growing, upon Land, or the Goods 
brought into the Houſe, to be liable to 
the Heritor for Payment of his Rent. 

. If one Man pays to another more than 
is due to him, or what is not due at all, 
the Law allows to him Reperitson of what 
was unjuſily payed; and this is called 
condiftio indebits, becauſe by paying 
to you, Ioblige you really and in effe& to 
repay what ſhall be found not to be de, 


that what he payed was due, he will not 
get Repetition ; but what he payed will 


availeth no Man : And fince this repay- 
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Hypo- 
rheque, 


Condi&io 
indebiri. 


or to have been payed more than was really 
due : but ſince this Obligation ariſes from 
the Payer's ignorance, therefore if he knew 


be look'd upon as a Donation, but it muſt 
be ignorantia fatti, for ignorantia juris 


ment is only allowed by the Principles of 
Natural Equity; therefore if what was 
payed was due in Equity, though it was 
| | not 


I56 Dbligations by 
Book III, not due by poſitive Law, the Payer will 
UV not get Repetition, 


—— 


TIT. I. 
Of Obligations by Word or Writ. 


Obligation Oy Obligations require Writ to make 
by Writ. them binding, whereas others require 
Writ only by way of Probation ;, that is 
to ſay, cannet be proven without Writ, 
though they be valid, and binding with- 
out it. 

All Obligations for tranſmitting the real 
Right of Lands, or others to be perfected 
by Writ, do ſo far require Write of their 
own Nature, that though the Bargain 
be ſolemnly and clearly ended by Yerbal 
Tranſation, yet there is ſtill place to 
reſile, or locus penitentie, till the Writ 
be ſigned. 

Though Verbal Promiſes do by Our 
Law bind the Promiſer, yet becauſe the 
Poſition and Import of words may be eafily 
miſtaken by the Hearers; therefore Yer- 
bal Obligations or Promiſes can only be 
proven by Oath of Party, and not by 
Witneſſes, though the Sum be never ſo 


ſmall. 
Becauſe 


Promulſes. 
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Becauſe Mens Subſcriptions may be ea- Tit. II. 
lily counterfeited ;, therefore by an expreſs wwW; 
Statute with Vs, no Writ of Importance 
(which we interpret to be when it is 
granted for more than 100 {5b.) is valid 3 
except it be ligned in preſence of two ſub- 
ſerwving Witneſſes, it the Party can write 3 
or by two Notaries and four Witneſſes if 
the Party cannot write * ; except the * K. J- 6 
Writ be Holograph; that is to fay, all _ T'3s 
written with the Granter*s own Hand, © 175+ 
and that the Writer and Witneſſes be ſpe- 
cially deſigned * : and though the ſub- *x.C. 2. 
ſcreving by two zmtial Letters be ſuſtain- Par. 3. 
ed, where it is proved that the Swbſcriver A& 5: 
was in uſe fo to ſubſcrive; yet the Gran- 
ter's mark is not ſufficient, except the 
Verity of the affixing that Mark be re- 
ferred to the Granter's Oath, And if 
the Sum, though exceeding 100 hb. be 
reliricted to an 100 {:b, the Obligation 
will be ſuſtained, though it want Wit- 
neſles. 

Such is the favour of Commerce, and 
ſuch Expedition it requires, that upon its 
account, Bills of Exchange axe ſuſtained 3 Bills of 
though they be not ſigned before Wit. Exchange- 
neſſes > and delivery of Goods upon Bar- 
gains are ſuſtained to be provid by Wit- 
neſſes, though there be no Writ, there 
being, 


WWW 


Delivery 
of Writs, 
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Book III. being no Writ uſed in ſach caſes. And 


ſuch is the favour of Comratts of Mar- 
ridge, eſpecially where they are become 
Notor by ſubſequent Marriage ;, that they 
are {uſtained though there be no Wit- 
neſſes. 

By Our Law an Obligation in Writ is not 
binding, except it either be delivered, or 
diſpence with the not delivery, by a ſpe- 
cial Clauſe therein, ram traditione tranſ- 
feruntur reram dominia : but Tradition 
is not requiſite in mutual Contratts, or 
where the Granter has an intereſt to 
keep the Paper himſelf, as where his 
Life-rent or Liberty to alter is reſerved 
and if the Writ be in his hand in 
whoſe Favours it was made, it is pre- 
ſumed to have been delivered, and can- 
not be taken from him upon the pre- 
tence of zot delivery; except it be re- 
ferred to his Oath, that it was never 2 
delivered Evident by the Granter, 
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TIT. W. 


Of Obligations and Contra ariſing from 
C a and Acceſſory Obligations. 


f by - all Contratts require the con- —_— 
ſent of the Contradters, yet there P** —_— 
are four, viz. Emption, Location, So- fer. 


tiety, and Mandat, which are ſaid in a 
more ſpecial way to ariſe from Conſent ; 
becauſe theſe Contracts are perfeced by 
meer Conſent of Parties, without any 
farther Solemnity, or Tradition : and 
thus how foon two Parties agree con- 
cerning the price of any thing that is to 


be ſold, that Contra is by meer Con- Em. & 
ſent ſo far perfefted, that he hath the vewd 


Seller preciſely obliged to deliver the 
thing bought, and perfect the Salc ; al- 
beit the Dominim or Property be not 
transferred, but remains with the Seller 
until delivery : and if the thing bought 
periſh without the Seller's fault even be- 
fore delivery, the loſs is the Buyers, in 
reſpect of the perſonal Obligement upon 
the Seller to deliver it, and the Buyer's 
Right is eſtabliſhed even before Tradition ; 


and though Earneſt or Arles be given Earneſt: 


* as 
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Book III. as a Symbol or Mark of Agreement, yet 
YV the confent without the Earneſt or Arles 


Location 
and Con- 
duction. 


(as we call it) compleats the Bargain; 
and if the Earneſt be in current Money, 
it is to be imputed as a Pare of the 
Price. 

In this Contraft of Emption and YVen- 
dition, there muſt be a Price conliſting 
in Numerat and down told Aoney ;, for 
if one thing be given for another, the 
Law calls that Contraft, Permutation, or 
Excambion, and not Emption and Vend;- 
t:0n : and this Price mutt be certain and 
definite ; and if the Price be referred to 
another, the Bargain will ſubſift, except 
that third Party co whom it was referred, 
either will not or cannot determine the 
Price. 

Location and Conduition is a Contratt 
whereby a Hire # given, for the Uſe and 
Profit of any thing, or for the Work of 
Perſons, It differeth from Emption and 
Vendition chictly in this, that the deſign 
of the Contratt is to transfer the Proper- 
ty 3 but in Location the Property remains 
with the Setter. 

This Contrrat being entred into by the 
mutual Conſent, and for the Advantage 
of both Parties, the Conductor is only 
liable to uſe and adhibit a moderate Dili- 


gence 
% 


gence, for preſerving the thing ſet ; that Tit. nt. 
is, ſuch Diligence as prudent Men adhibit T9 


in their own Aﬀairs fo that if the ſame 
periſh without his grofs and ſupine Negli- 
gence or Fraud, he is not liable to make 
it up tothe Locator. 

Location or ſetting of Lands for a cer- 


tain hire, (called the Tack- Duty ) is fre- Tack- 
quent in Scotland ;, and it is to be obſer- Duty: 


ved, that if the Ground yield no increaſe, 
but is abſolutely Barren, without the 
Fault of the Condufor, the Hire will not 
be due, fince that was given for the Pro- 
fit and V/ſe of the Ground : But if there 
be not an abſolute Sterility, and that 
the Larid yield ſome Profit though ne- 
ver ſo little, the Hire will be due, it the 
Profit but exceed the expence of the /a- 
bouring, 

From this ContratF there ariſe two 
Actions the one whereby the Condu- 
for is obliged to pay the Hire agreed un- 
to, and to reſtore the thing ſet after the 
end of the Location, in as good condition 
as he got it, The other is an Action 
whereby the Locator is bound to refund 
to the Condutfor the neceſſary Expences 
imployed upon the thing_bired; during 
the Location, Vide ſupraz Book Il. 
Tile V1, : 

M Society 
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| Book II. Society is a Contrat# whereby ſeveral 
TV Perions oblige themſelves to communicate 
Society. Loſs and Gain ariſing from the things com- 
mon un the Society. 
All the Partners in the Society, do by 
the Nature of this Contratt ſhare equally, 
EXCept it be otherwiſe provided and it 
either the ſhare of the Gain or Loſs be 
expreſicd,the one regulates {till the other : 
but becauſe ſome Mens Pains are of as 
great Value as other Mens Money ;, there- 
tore it is lawful and coutiftent with the 
nature of Society to contract fo, as that 
one may have the half of the Gain, and no 
Loſs : but the Contratt# would be null, it 
it were provided that one ſhould have all 
the Guin and no Loſs ;, tor there could be 
no Compenſation, though the other were 
never {0 $kilful, | 
By this Contraft, all the Partners are 
obliged to advance for the Affairs of the 
Society, according, to the ſhares they have 
in if. 
Ways of The Soctety is extinguiſhed, and the 
diliolution Pex ſons who entered therein looſed there- 
of SOCIETY. from, by the death of any of the Partners, 
or by their becoming #nſolvent, except it 
be otherwite provided for this is a Per- 
ſonal Contratt, wherein Men - reſpect the 
Rumour and Induliry of one another, y 
0 
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fo this ContraGt is diſſolved by the ſezple Tic. 11T; 
Renunciation of any of the Partneis 3 lo TA 
that every one has a Negative Yote, and 


' if the Society be entered into with this 


condition, that it ſhould not be diſſolved at 
the Option of any of the Partners, the 
Law does reprobate ſuch Pattions © and 
from the ſame Principle likewile it 15, that 
Partners in a Society, are not liable for 
farther diligence than they uſed to adhr- 
bit in their own Affairs, having volun- 
tarly chooſed one another for Partners 3 
for it is preſumed they are ſatwfied with 
one another?s Diligence, the Contratt be- 
ing entered into for the behoof and profit 
of all the Partners. 

Mandate, is that Contraft whereby Mardet:. ] 
one imploys another to do, or manage any | 
Buſineſs gratuitouſly ,, for it he who 1s 
imployed get a Reward, it is not properly 
a Mandate, but Locatio operarum, Or a 
feeing of the Perſon ſo employed ; bur 
yet if the receiver of the Mandate has 
been at any expence upon the account 
of the Mardate, the Employer multi 
pay It, 

He who receives the Mandate is obli- 
ped to execute the ſame, according to the 
Rules preſcrived by the Employer, and 
not to exceed the Bounds of his Mandare + 

M 2 And 
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Book 11I- _ —_— if Tits employed Seius 
WV to buy him ſuch a particular piece of 

Land for 10000 lib. Titiu is obliged 
to ratify bis Bargain, though he buy it 

- for goo lib. becauſe Ten comprehends 
Nine ;, but if he pay 12000 {ib. for it, he 
is not obliged to ratify the Bargain, be- 
cauſe he exceeds the Bounds of bis Com- 
miſhon, 

Manaates expire either by the Revoca- 
tion of the Employer, if the thing or bu- 
fineſs in which he was employed be en- 
tire ; or by the deatheither of the Perſon 
employed, or of the Employer; or by the 
Renunciation of the Perſon employed : but 
in all thoſe caſes, if the thing undertaken 
be not intire, the Perſon employed, or his 
Heir, may and muſt proceed to execute 
the Manaate, notwithſtanding of the Re- 
vocation, Death, or Renunciation. Man- 

Diligence datars are liable for exatt diligence, & 

of Manda- cxlpa leviſſima ;, becauſe albeit the Xan- 

_ date be only gratia Mandanty, yet the 
very Nature of it implies Diligence. 

Mandates are either expreſs, ariſing 

Div. of from expreſs conſent 3 or tacit, which are 
Mandates. inferred by Sigzs and Taciturnity < as for 
infiance, if a Perſon preſent ſuffers ano- 
ther to att in his Aﬀairs, he is under- 
itocd to give him thereby a tacit Aan- 
aate. Secnnao, 
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Secundo, Mandates are either General, Tit. Il, 
for managing all Affairs; or Special, for 5\YV 
doing ſome particular Buſineſs, conform Gen. and 
to the preciſe tenor of the Commiſſion : _ 
and albeit genera! Mandates contain moſt _ 
ample Power of Adminiſtration; yet they 
- not extended to committing of Crimes - 

Iz 

Secundo, to Donations ;, albeit where 
there is any probable cauſe Gratifica- 
tions may be allowed, which will be re- 
gulated ſecundum arbitrium boni virt ; 
this being contraftus bone fideir, which 
implies exuberant Truſt, 

Tertio, No general Mandate will im- 
ply a Power to alienate Immoveables ; 
or to ſubmit or tranſact any [rigiou 
buſineſs. 

DBuarto, If in the general Mandate 
ſome ſpecial Caſes are expreſs?d, it will 
not be extended to Caſes of greater impor- 
tance than thoſe expreſs?d. 

" The great favour of Commerce, has 
introduced another kind of tacit MMan- 
date; by which Exercitors of Ships, and 
Prepoſitors are obliged by the Contracts of 
the Maſters of the Ships, and of che In- 
ftitors, in relation to the Ships and Voya- 
ges; or to the particular Negotiations 
wherein they are intruſted. 

M 3 E xercitor, 


I CEP AI PE AS AAA ns vat eee 


CT 


nee Winpns <r> ChE oc. editor nede, 
—— >_> eee ee nes 


—— — _—_ 
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Infticor, 


Obligations, &c. 


Exerciter, is he to whom the Profit of 
a Ship doth belong, whether he be the 
Owner, or hath only freighted the Ship, 
the after is the Perion intrulted with the 
charge of the Ship, who has Power to ob- 
lige the Exercitor, by contratting for the 
Reparation and Out-rigging of the Ship, 
and in Matters relating to the Voyage. 

Inſtitors are intrutied with particular 
Negotiations at Land, ſuch as kerping of 
Shops, &c. and they oblige their Prepo- 
::075, In relation to the Afﬀair wherein 
they are intrulicd, as Exercitors are in 
Maritime Affairs. 

Neither the after of Ships nor Jnſti- 
tors, need ſhew their Commiſſion, but their 
being in the Offce 1s ſufficient to oblige 
the Exercitors and Conſtituents, And if 
there be 2nany Exercitors, the Maſter's 
Contratt obliges them all 1 ſolidam, 
albeit what was borrowed be not em- 
ployed for the ufe of the Ship; only it 
multi be known to the Lender, that the 
Ship tioo0d in need of tuch Reparatzions : 
and the fatts of the Inſtitors will oblige 
rheir Conſtituents of whatſoever Sex or 
Age they bez and even though they be 
Pupils, Minors, or Wives, who cannot 
validly oblige themſelves; for they have 
themſclves to blame who intruſted ſuch 
Perſons, As 


Obligations, &c. 


ariſe from expreſs conſent, {o others ariſe 
from tacit conſent, {uch as FHomologation ; 
As for inſtance, though a Man be not ob- 
liged by a Bond granted in Mznorzty ; 
yet if he pay a part of it, or Annual 
Rent for it, after he is JAajor ;, the Obli- 
gation is thereby homologated, or own'd, 
and becomes valid, not from the time ot 
the Homologation, but from the date of 
the Yrit : and therefore it is ht that ſuch 
as delign not to own null or invalid 
Deeds, thould abſtain from doing any 
thing that may zzfer an Approbation of 
them 3 but becauſe Homolog ation is aft 5 
animi, therefore it ſhould not be proved 
by Witneſſes. 

Becauſe all Obligations cannot be 
bound up under general and regular 
Names of Contrafts; therefore the Law 
allows ſome Obligations to paſs under 


the Name of Quaſs Contrattus, becauſe Quaſi con- 
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As all thoſe Obligations and Contratts Tit, III. 
WNW 


Homolo- 
gation, 


they have the reſemblance, and are of the *T4-tus. 


Nature of Contratts ; and theſe are Ne- 


gotiorum Geſtio, whereby if any Perſon Negorio- 


manage your Buſineſs advantagiouſly 19m Ge- 
io 


for you, you are liable to him for his 
expence though you gave him no 7Man- 
date, leſt ſuch as are ablent ſhould be pre- 
judzed by the Negligence of their Friends, 

M 4 and 
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Book III. and their averſneſs to meddle with other 
LV Peoples Aﬀairs where they are to have 


Tutory. 


nothing allowed them for their expences. 
As the Manager is liable to refund to the 
Per ſen whoſe Affairs he managed any Pre- 
Judice done to hini ſince, elſe any Man 
might be 1nvited officiouſly to meddle in 
another Man's Afﬀairs to his diſadvan- 
tage ; but this is to be underltood, ſs 1n- 
utiliter geſſeret : otherwile if he afted 
profitably, albeit the Event do not ſuc- 
ceed, he will get his Expences. 

The other quaſi contrattm, are Tutory, 
communion of Goods, entring Heir, the 
Obligation of Re-payment that ariſes upon 
Payment of what is not due : For it one 
be Tutor to you, he enters in a kind of 
Contract with you, whereby he is bound 
to adminiſtrate your Afﬀairs, and you are 
bound to pay him his Expence. But of 
all theſe 1 have treated elfewhere in their 
proper Places, as I ſhall do of 7Aalefices, 
and what reſembles them, when 1 come 
to treat of Crimes, of which theſe may 
te properly faid to be Branches, 

' Having thus treated of Principal Obl:- 
gations, the only Acceſſory Obligation that 
I need mention is Camntionary, whereby 
one Man becomes Surety for another, ei- 
ther to pay a Sum, or perform a Deed ; 
RS Es» - pn betwixt 


Obligations, & ©, 


betwixt which two there is this difference, Tit. III, 
that theſe that are Cantioners for a Sum, TV 


if they be bound conjunaly and ſeve- 
rally with the principal Debitors, may be 
purſued without purſuing the Principal - 
and quoad the Creditor they are Prznci- 
pals : but theſe who are Cantioners for 
performing of Deeds ;, as Cantioners for 
Executors and for Curators or Faftors, 
or for Meſſengers, cannot be purſued till 
the Principal be diſcuſſed ; for they being 
only obliged that their Principals (hall 
Compt or be Honeſt, therefore they can- 
not be liable until the Prencipals hit be 
cited to compt in the one Cale, or to 
anſwer for their Delinquencies in the 0- 
ther 3 and they are only liable to make up 
what is wanting from their Principals after 
they are diſcuſs 'd. 
Becauſe Cantioners for Sums bound 
conjunttly and ſeverally, are liable as Pren- 
cipals ; therefore their Obligation may ſub- 
fitt, though the Obligation of the prin- 
cipal Party be found null, or reduced by 
any Privilege given to the Principal by 
Law : as it a Man become Caution for a 
Minor, or for a Woman who is married, 
Nam ſibi imputet, who became a Cau- 
toner tor ſuch 3 but if the Obligation was 
abſolutely null in it ſelf, as if the __ 
Þy | | pa 
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Dbkigations, &c. 
pal did not fign, then this Obligation be- 


WW caule it is but Acceſſory, retains ſo much 


Relicf of 
Caurio® 


NETS. 


of its own Nature as to free the Cau- 
tioner, 

Cantioners are to get Relief from their 
Principals, not only of the principal Sums 
and Annual Rents, but of ali Damage 
and Intereſt, and whether the ſame be 
provided by the Bond, or not ;, and where 
chere are many Co-cautioners, they are 
liable in folidnm, quoad the Creditor : 
But if any of them pay the whole Sum 
to the Creditor, though he get alſignation 
from him to the whole, yet he muſt 
only ſeek his Relief from the other Cau- 
tioners, with dedultion of his own Part, 
which proceeds albeit there be no Clauſe 
of mutual Relief in the Bond 3 and they 
mult communicate to their Co-cantioners 
what Eaſe they get by way of- Tranſ- 
ation trom the Creditor ;, but if they 
get the ſaid Eaſe by a meer Gratification, 
as by Donation, &c. then they are not 
bound to communicate what Eaſe they 
get; tor a Creditor may ultly gratify 
one of his C autroners as his Friend or Re- 
lation, without being obliged to gratify 


- the rel, 


To make Ovligations effetual, it is ne- 
ceſſury that the * Sabje&-Matter thereof 
be 


Obligations, &c. 


be ſuch as will admit of an Obligation: Tit. LIL 


For no Man can oblige himſelt to do VV 


what is either smpoſſible, unlawful, or 
diſhoneſt, nor to tranſmit the Properry of 
things Sacred, (theſe not being in Co- 
mercio;) and albeit when the Performance 
of Obligations becomes impreliable, the 
Party 1s liable for the Value, as Da- 
mage and Intereſt ;, vetin thele the Va- 
Jue 15-not dxe, nor wil! he be liable in a 
Penalty, in caſe of not-performance. 

But yet a Man may oblige himſelf to 
do ſomething not in his own Power, as 
to cauſe another diſpone Lands ; and it 
he tail, he will be liable pro damno & 
zntereſſe, or for the Penalty. 


Amongli Obligations, Donation is allo Donation. 


reckoned, which is an Obligation proceed. 
ing from a lucrative Cauſe or Title : For 
he who veluntarly and gratuitouſly promi- 
ſes to give any thing, is thereby obliged 
to deliver the ſame ; and this voluntar giv- 
ing 1s called a Donation, which is in Law 
detined to be a meer Liberality proceeding 
from no previous Compulſion, | 

It may be perfeed either by Writ, or 
without it ; but if without Fri, it mutt 
be proven by Oath. 


Donations are either Simple, Remus- Div. of 
neratory, or Mortis cauſa, that is to Donat. 
T 


lay, 


_ 
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ws Death. 


Remunec- 


Obligations, &c. 


A Remuneratory Donation, called 'Ay- 


ratory Do- 733tpoy, is when a Man beſtows any thing 


NAtiOns., 


Donarion 
in Con- 
templa- 
tion of 
Death. 


not gratuttouſly, but to requite and repay 
ſome good Deed done, or to be done to him, 
and ſo is not purely a Donation. 

A Donation in Contemplation of Death, 
is when the Giver deſigns rather the Per- 
ſon to whom he gifts 10 have what u gift- 
ed than any other , but wiſhes himſelf to 
have it, rather than him to whom he gifts 
it. And therefore though pure Donations 
are not revokable, yet a Donation Mortis 
cauſa, is being of the Nature of a Legacy ; 
and no Donation is preſumed to be Dona- 
tio Mortu cauſa, except it appear to be ſo 
either expreſly,or by ſirong Preſumptions, 
that the thing gifted, was only gifted in 
Contemplation of Death. | 

Gifts, being a meer Liberality, are not 
preſumed ; and therefore by Our Law, 
Debitor non preſumitur donare quamain 
eft debitor : But this being only a Pre- 
Jumptio Furs, may be taken off by ſtron- 
ger Arguments, juſtly inferring, that 
Donation rather than Payment was de- 
figned. 


TIT, 
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Of the Diſſolution or Extinftion of 
. Obligations. 


Hes cleared how Obligations are 
conſtituted, it remains now to con- 
fider how they are taken off and extin- 
guiſhed;, which is either by a Contrary 
Conſent, or by Implement and Satiſ- 
fattion. 

Since Conſent is neceſſary to the Con- 
ftitution of Obligations; fo a contrary Con- 
ſent, whether by a Diſcharge, or patium 
ae non petendo, does diflolve and extins 
guiſh Obligations z am mbil eſt tam. na- 
turale, quam eo genere quidque diſſolvs 
quo colligatum eſt - And therefore if the 
Obligation be conſitituted by Writ, it re- 
quireth Writ to the Diſſolution thereof, 


which is called a Ds/charge 3 and Dsſ- Diſcharge, 


charges require the ſame Solemnities that 
Obligations do; but yet, if the Obli- 
gation was ſatisfied, via fats, as by 
Intromiſſion with Rents of Lands, &c. 
it is probable by Witneſles, as all Facts 


alc. 


Diſcharges 
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f 


Of the Diffolutior- 
Diſcharges are either general of all 
that Parties Can ask or claim, or particu- 


Diſcharges lar of one particular thing or ſubjett : 


general 
and parti- 
cular 


Apocha 
trium an- 


DNOTun, 


And in general Diſcharges, it any parti- 
cular thing be expreſly diſcharged there- 
in, the general Clauſe will be extended 
to Particulars of no greater importance 
than thoſe expreſly diſcharged. 
Diſcharges do ordinarly bear a Clauſe 
diſcharging all Precedings till their Date ; 
and albeit they do not, yet three confecu- 
tive Diſcharges, do preſume that all by- 
gones are ſatished it they be immedi- 
ately ſubſequent to one another, and 
granted by Parties, having Power to 
diſcharge, as Diſcharges by Heritors or 
Chamberlains to their Tenants ; and there- 
fore Diſcharges of three ſubſequent Years 
granted by Merchants who bought the 
Ferm of thete Years, wil! not infer the 
preſumption 3 but it will be interred by 
Diſcbarges for a part of the three Years 
granted by the Father, and the reli by his 
eldeii Son, as Heir; the Diſcharges being 
in Writ, containing a diſcharge of the 
whole Year's Rent ; (o that partial Re- 
ceipts, albeit they extend to more than 
the Year's Rent, will not preſume that 
all Precedings are payed; neither one 
D;ſcharze tor three ſubſequent Terms or 


Tears, 
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Years, the Preſumption being inferred Tic. IV. 
from renewing of the Diſcharges each TYYw 
Tear without Reſervation. : 

Obligations are extingusſhed and difſol- 
ved by Payment, which is, performing paymenr. 
of the Obligation in the preciſe terms 
thereof, and is fo favourable, thar if it be 
made bona fide, ut diſſolveth the Oblig a- 
tion, albeit he to whom it was made 
had no Right: ſo Payment made to a 
Procurator after the Procuratory was re- 
voked without the Payer's knowledge, 
will be ſuſtained ; and Payment made to 
Mimſters ſerving the Cure, though they 
have no Title to the Benefice, will liberate 
the Payers, 

Oblig ations are likewile fulfilled by Ac- Acceptila- 
ceptilations, which is an imaginary ſatiſ. £ion. 
fattion, whereby the Creditor acknow- 
ledges to have got Payment when he hath 
not, and has the Effetts and all the Privs- 
leges of Payment. / 

Secundo, by Compenſation, whereby if Compen- 
the Creditor of a liquid Sum become De- (ation. 
bitor to his Debitor 1n another liquid Sum, 
the two Obligations extinguiſh each other 
spſo ure, and is equivalent to Payment 
in all Cafes; but if the Sams be not liquid, 
or it a Species or Body be craved to com- 
penſe a liquid Sam,it willnot be atlowed. 
Tertto, 
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Book 111. Tertio, Obligations are taken away by 
Innovation, which is, the changing one 
Innova- Obligation for another ;, and if the Perſon 
tion. of the Debtor be changed, it is called De- 
legation. 
Innovation is never preſumed except it 
be expreſly mentioned, or that the Oblsg a- 
7508 bears expreſly to be in ſatisfattion of 
the former. x 
Quarto, Obligations axe extinguiſhed 
Confuſion. by Confaſion ; that is to ſay, when the 
Debt and Credit meet in the fame Per- 
fon, as when the Debitor ſucceeds to the 
Creditor, or the Creditor to the Debitor, 
or a Stranger to both : and the reaſon of 
the Extinttion in thele- caſes is, becauſe 
the ſame Perſox cannot be both Debitor 
and Creditor. 


; & = 
Of Aſſignations. 


\ TOT only Moveable, but Heritable 
| Rights whereupon no Infeftment 
| has followed, and all Incorporeal Rights 

requiring no Infeftment, ſuch as Rever- 
ſiovs, Patronages, Servitudes, &c. are 
tranſmiſſible by Aſſignation : But if mo 


| 
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be once taken on an Neritable Right, ict Tit. V. 

cannot thereafter be tranſmitted by Aſig- TW 

nation, but by Diſpoſition, which is aWrit Diſpoſi- 

diſponing Lands or other Moveable Rights, 997 

containing a Precept of Seaſin and Procu- 

ratory of Reſignation - And though a 

 Life-rent at firſt is to be compleated by a 

Seaſin, as differing from other Heritable 

Rights only in its Endurance, yet being 

once compleated, it may thereafter be 

tranſmitted by Aſignation ;, for it con- 

tinues riot then to be a formal Life-rent- 

Right in the Perſon of the Aſſignee, but 

reſolves only in a temporary Right during 

the Cedent's —_— gs Ry LP 
He who grants the Aſ;gnations is calle 2 

the Cedent, and he who - aorta it, is cal- _ 

led the Aſſignee. Sq 

. An Aſſignation is alſo compleated by 

Intimation 3 and therefore in competition Inrima- 

betwixt divers Aſſignees, the firſt Intima- £90 

tion is always preferred : This Intimation 

is made by a Procurator, who takes In- 

ſtruments in the hands of a Notar, that 

ſuch an Aſſignation was intimated, (0 

that one Man cannot be both Notar and 

Procurator ;,) and if after this the Debitor 

pay the Cedent, he muſt. repay it to. the 

Aſſignee, becauſe the Cedent was denu- 

ded by the a” þ and the Intima- 


tion 


178 


Df Aſſignations. 


Book II. tion puts the Debitor in mala fide to pay 
IS the Cedent : and for that fame reaſon, 


the Cedent's Oath will not prove againti 
the Aſſignee, if the Aſſignation be tor an 
onerous Canſe. 

But if the Aſſignation be gratuitons, 
or for the Cedent's behoot 3 or if the mat- 
ter be [itigions, the Aſſiguation being after 
a depending Proceſs, in any of thee Caſes 
the Cedent's Oath will prove againſt the 
Aſſtgnee. | 

A Purſuit or Charge of Horning upon 
the Acton aſſigned, has likewiſe the force 
and effed of an Intimation. | 

The Debitor?s private knowledyg of the 
Aſſignation, is not equivalent to an 1nti- 
mation ;, but his paying a part of the Sum 
or Annual Rent for it, 1s equivalent to an 
Jitimation ;, and much more the writing 
a Letter promiting to pay, fince that 18 
in effect a renewing the Obligation. 

Bills of Exchange, and Orders by Mer- 
chants to pay, need not be intimated ; 
becauſe in Commerce we are governed by 
the Law of Nations - nor need Ajſigna- 
tions to Reverſions be intimated, becauſe 
tac Regiſtration is a Publication of them, 
(the Regitiration of Seaſins and Rever- 
ſons being deligned for Publication.) But 
tne uſing Inhibition againli the Cedert 

R &, "= upon 


Of Aignatſons. 


upon the Aſignation is not equivalent to Tit. V. 
an Intimation, the chict defign of Inhibi- yg 


tions being for Execution and not for Pub- 
lication. Legal and Judicial Aſſignations, 
ſuch as Appriſings, Adjudications and 
Marriage, need no Intimation ;, and that 
becaufe they are paſt, and expede pub- 
lickly, 


A Blank Band is equivalerit to an Af< Blank 
ſignation, and ſo muſt be intimated 3 and Band; 


in competitzon with other Rights, it is 
only preferred according to the date of the 
Intimation, that the Receiver? name was 
flled up in it. 

It is a general Principle in Our Law, 
that in the competition of moe Creditors, 
the firſt compleat Diligence is ſtill preferred: 
And therefore an Aſ[ignation is preferred 
to an Arreſtment, it it be intimated before 
the Arreſtment ; but if the Intimation and 
Arreſtment be in one day, they come in 
pars paſſu ;, except the Arreſter be in mo- 
7a, and do no atligence upon his Arreſt- 
tent, Or, that both Diligences expreſs 
the hour of the Day, and the one be prior 
20 the other; 


Arreſt- 
ment. 


Df Arreſtments 


TIT. VI. 
Of Arreſtments and Poyndings. 


RD ordinary Diligences in Our Law 
affecting Moveable Rights, are Ar- 
reſtment, which anſwers to Inhibition in 
Heritage ;, and Poynding, which anſwers 
to Compriſing in Herit age. 

Arreſtment is the Command of a FJuag, 
diſcharging any Perſon in whoſe hands the 
Debitor s Moveables are, to pay or dels- 
ver up the ſame, till the Creditor who 
has procured the Arreſtment to be laid on 
be ſatisfied, 

Arreſtments may be laid on by any 


Judg in whoſe Territories the Goods 


are, or by the Lords of the Seſſion where- 
ever they lye, and that by ſpecial Letters 
of Arreſtment ;, or by a Warrand expreſs*d 
in the ordinary Letters of Horning : theſe 
Letters are executed by a Meſſenger, and 
if after it is laid on, the Party in whoſe 
hands it is made, pay, he may be forced 
to pay the fame over again, or may be 
purſued Criminally for breaking Arreſt- 


ment, the Puniſhment being Confiſcation 


of Moveables, and their Perſons to be in 
the King's Will *, Arreſt- 


LE on es ane th ae ba ae 
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and Poyndings. 


Arreſtment can only affect IMoveables ; Tit. VI. 
but all Sums of Money due by Bonds, Tv 


whereupon no Infeftment has followed, 


are Arreftable X: And as Moveables can * K. C. 2. 
only be arreſted, ſo the ground thereof Par. 1. 
muſt only be for Payment of Moveable Scfl. 1- 


$I. 


Debts, or ex paritate rationis for Pay- 
ment of ſuch Debts, which are not ſe- 
cured by Infeftment 3 and it reaches only 
P the Sams already due, or for which the 
Lear or Term is current. 

How ſoon an Aon is raiſed againſt a 
Per fon, his Goods may thereupon. be ar- 
reſted, and this is called an Arreftment 


upon a Dependence *; but this Arreſt- * Arreſt. 
upon 2 
Depend. 


ment may be looſed by Letters for looling 
of Arreſtment, which paſſes upon a Com- 
mon Bill : and a Band of Cantionry is 


given to the Clerk of the Bills *, wherein * K. Ja. 6. 
the Granter of the Band obliges himſelf Par. 22. 
to pay the Sum, if the Arreſtment be AQ 17. 


found lawful, and the Swums or Goods de- 
cerned to belong to the Arrefter ; but 
Arreſtments upon a Decreee (or which 
is equivalent) on a Regiltrate Band, can- 
not be looſed at all, except the Decreet 
be turned into a Libel z that is co ſay, the 
Lords do only ſuſtain the Decreet as a Li- 
bel or Summonds againſt the Defender, or 
that the Arreſtmene was laid on after the 


N 3 De- 


i3x 
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Book III, Decreet was ſuſpended ; for in either of 
CYV theſe Caſes Arreſtments may be looſed 
even upon Decreets. 

Arreſt ment being but a perſonal Prohi- 
bition againlt the Detender to pay, it lalis 
no longer than the life-time of him in 
whoſc hands the Arreſtment is made, 
EXccpt it be renewed againli his Succeſ- 
{o;s; but it dies not with him in whole 
favours it was raiſed, nor with him for 
whoſe Debt it was laid on and if the 
Debt be not liquid, the Debitor's Repre- 
fentative mult be called to the Liquie 
dation. 

Competi- In the competition amongſt moe Ay- 
tion of Ar- xeſters, preference is granted according to 
reliments the priority even of Hours ; and the juli 
Arreltment is not preferred, it the poſte- 
rieur Arreſter get the firlt Decreer, to 
make the arrelird Goods forth-coming, ; 
tor Arreſtmeut being only an znchoated 
Diltgence,it is compleated by the Sentence 
tO make forth-coming z and yet if the 
Arrelter did exact Diligence to obtain a 
{ecreet, his railing the firfi Purſuit will 
peter him. He alio who arreſts on a De- 
creet, will be preferred to him who arrelis 
on a Dependarce ; and he who arrefis at- 
ter the term of Payment, will be preferred 
to him who arrelis before the term, caters 
paribzz, f | The 
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The XKing*s Penſions and gratuitors Tit. VI, 
Aliments cannot be arreſted, becauſe they WWW. 
are given for a particular and favoura- 
ble Ute, and not applicable to the Ar- 
relier, 
Poynding may be likewiſe uſed againſi Poynding. 
Moveables by virtue of Letters of Horn- 
ng againlt the Debitors,containing Poynd- 
ing, or any other inferiour 7rds, his De- 
creet or Precept X, which $ done by a *K. Ja. $, 
Aeſſenger after the days of the Charge _ bay 
. * » I ©, 
are expired + © the form thereof is, The , @ 
Meſſenger alter poynding the Goods, ap+.Par. 1. 
priſes them upon the Ground where he Sell. 1. 
apprehends them, and offers them to AQ 2y..? 
the Debtor for the Sum tor which they SY —_ 
were appriſed ;, and it he compear nct, he $geq ;_ 
carries them to the Mercat-Croſs of the aQy. 
bead Burgh of the Shire, or other Furij- 
 aittion where they are poynded, and there 
he appriſes them, and delivers them to 
the Party, who is called the Poynaer - 
but if any compear, and offer to make 
Faith that the Goods belong tos them, and 
not to the Debitor, then the Meſſenger 
mult deliver them to that Party, elte he 
is liable in a Spulzie. : 
Poynaing is a judicial Sentence, - and 
tne Meſſenger 1s Fuds conſtituted by ths 
Letters ;, the Meſſenger writes likgwiſe an 


- 


> 


N 4 Exe- 
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Book II. Execution of Poynding, and that Execution 
GNVY is better believed than any who offers to 


Labouring 
OXxen. 


prove the contrare for that Execution is 
only quarrelable by mprobation. ; 
Arreſtment being but an snchoated di- 
ligence, diſcharging the Party in whoſe 
hand the Arreſtment is made to pay, the 
Right to the Goods arreſted remains fiill in 
the Debitor, and way be poynded for bu 
Debt, for Poynding is a compleat dili- 
gence, giving an abſolute Right to the 
Goods poynded. 
| Poynaing cannot be after the Sun is ſet ; 
for it 15 a Sentence. | 
Labouring Oxxer,or other Plough Goods 


| cannot be peynded in time of Jabouring, 


(left Iabouring ſhould be otherwiſe dif- 
couraged) except there be no other 
Moveables upon the Ground to be 


*R. Ja. 4: poynded F, 
Par. 6. : F 


At 98, 


"THAN 


©. 
" 
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YReſcription being a way of evacuating 
P and annulling both Heruable and 
Moveable Rights, comes in here after both 
Cheſe are explained. 


Preſerig- 


# 
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of Property by the Poſſeſſor*s continuing his 


Poſſeſſion for ſuch time as the Law deter- P 


185 
Preſcription is defined, an Acquiſitzon Tit. VII. 


SY 


mines ; Which was introduced not only 2 


for puniſhing the Negligence of the Pro- 
prietar, who owned not his Right for 
ſo many Years, but likewiſe for ſecuring 
Poſſeſſors, and ſuch as derived R:ght from 


them; and leſt by a conſtant uncertainty 


the Poſſeſſors being unſecure, might neg- 
let the Improvement of what they poſ- 


ſeſſed. 


Heritable Rights, (under which I com- Preſcripe. 


prehend Wadſets, Heritable Offices, Ser- of Herita- 
vitudes, P atronages, &c.) and all Adions ble Rights. 


depending upon them, or : relating to 
them, preſcrive with us in 4o Years; if 
the Poſſeſſor being, a ſingular Succeſſor 
have a Charter, Diſpoſution, or Precept, 
and Seaſin in his Perſon z or being an 
Heir, have a conſtant tra&t of Seaſins 
continuing and ſanding together for the 


ſpace of 40 Years, flowing upon Retowreg, *. . 


or Precepts of Clare Conſtat -- For the: 


Law did not truſt a Seaſin alone,” it 'bes * 


ing only the Afſertion of a Notar'z but K. J.6. 


R ic in th V ( Par, 22. 
everſions which are in the Body of the — on 


Poſſefſor's Right, or Reverlions duly 
regiſtrated, preſcrive not» 50 


al 
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Par. 5. 
AQ 29. 
Par. 7. 
AX 55, 


* Preſcrip- 
tions of . 
particular 
AQions, 


* R. [a. 6. 
Par. 6. 
AQ82. 


t K. J2. 6. 
Par. 65. 
At 22. 
jjx. j3.5. 
Par. 5, 
AﬀS8 :. 


Df Preſcriptions. 

All Perſonal Rights and Aftions rela- 
ting to them, preſcrive likewile in 40 
Years : If a Document be not taken up- 
on that Right, that is to ſay, If nothing 
be done whereby the true Proprietar de- 
clares hu Intention to follow and own his 
Right *, 

In both thele Preſcriptions, the extra- 
ordinary length of time ſupplies the want 
of bona fides in the Poſſeſſor. But by the 
Civil Law, things Sacred, Religious or 
Publick, could not be preſcrived ; nor yet 
things robbed or ftoln, there being a v:- 
tium real which affects all thole things 3 
but whether this will hold in our Law, 
15 neiticr clear by our Statutes nor Ceci- 
tions. 

Actions of Spulzie and Ejeftion, pre- 
{crive in thrce Years after committing 
thereof 3 as to the Specialzties of theie 
Adtions,viz. The violent Prefits and Oath 
in litem : But Afinors have three Years 
after their ajority *. 

As do allo Actions for Servants Fes, 
Houſe-meals, and Merchant-compts , ex- 
cept they can be proven atter thele tnrec 
Years by the Debitor”s Oath + + And Re- 
movings, if Action be not intended with- 
out three Years after the warning || z and 
in theſe lait Pietcriptions Minority 15 not 
excepted, It 
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If Aſſizers err in ſerving a Man wron- Tit. VIE. 
gouſly Hezr to his Predeceſſor, the Retowr TLV 
may be quarrelled within 2o Years but Aflizers. 
the Aſſizers themſelves can only be pur- 
ſued tor Error within three Years *, but * K. ]. 6. 
the Right of Blood it ſelf never preſcrives: Far: 22+ 
and therefore a Man may be ſerved Heir nds 
to bis Father or Grandfather, after 100 
Years, being debarred by no time, 2am 
jura ſanguinis nullo jure civili adimi poſ- 
ſant + But this is to be underliood where 
there is no Service ; for if there be once 
a Service, though of a wrong Perſon, 
it cannot be quarrelled after Twenty 
Years, | 

It a Perſon who is forefaulted, poſſeſſed 
Lands as Heritable Tenant for five Years 
betore the Forefaulture, without interrup- 
tion, the King 1s obliged to ſhow no 
Right in-the Perfon of him who was fore- 
faulted to the Lands, or others that he 
poſſeſſed 3 becauſe it's preſumed that the 
Perſon farefanited would abſiradt the 
Writs, which qainquennial Poſſeſſion is to 
be tried by an [ngueſt off the Shire where 
the Land lyes. And if the: Traitor was K. Ja. 6. 
in Poſſeiion the time of the Forefaulture, Far: 9: 
tough he poſſeſled not five Years before AQ 2. 
the Forefaulture, the King or his Dona- 
t2r mult be continued in Poſſeſhhon for five 
Years, 
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Book III. Years, that in the mean time the Tras- 
WV toys Tacks and other Rights may be 


ſought out. 

Arreſtments on Decreets and: depending 
Attions preſcrive within five Years, viz. 
Arreſt ments on depending Aftions tive 
Years after Sentence, and on Decreets hve 
Years after their date. 

Meals and Duties due by Tenants,pre- 
ſcrive, if not purſued within five Years 
after the Texant*s removing. Miniſters 
Stzpends and Multures preſcrive, fo that 
they cannot be purſued, after tive Years, 
except they be proven by the Debitor's 
Oath, or by Writ. 

Hologr aph Bands, and Subſcriptions in 
Compt Books, preſcrive in twenty Years, 
except they be proven by the Debitor's 
Oath. 

And laſily, all Bargains provable by 
Witneſſes, preſcrive as to that manner of 
Probation, if not purſued within five 
Years after their date; all Afons on 
Warnings, Spulzies, Ejettions, Arreſt- 
ments, Miniſters Stipends, &c. preſcrive 
within ten Years, unleſs wakined every 


. five Years but this alters not any ſhorter 
' Preſcriptions of thele Aﬀions *. 


And for clearing the meaning of the 
Statute appointing theſe Preſcriptions, by 
a 
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a late Statute, Anno 1685, it is ordained Tit: VII 
that all thoſe Actions mentioned in the WWS,; 


faid AR 1669, which were intented or 
depending before the date of the ſaid AR 
1685, ſhould preſcrive within five Years 
thereafter, if they be not wakened within 
that time 3 and all Actions to be intented 
aſter the faid Act ſhould preſcrive within 
five Years, if they be not wakened within 
that time. > 

All theſe Preſcriptions run de Honients 
in Momentum, io that the Preſcription 
runs till the laſt moment of the time al- 
lawed 3 but they run only from the time 
wherein the Debt could have been pur- 
ſued, fince till then the Propreetar could 
not be called negligent,which Negligence 
is the main foundation of Preſcriptsons : 
and therefore Preſcription runs not a- 
gainſt a Band from the date thereof, bur 
only from the term of Payment : and 
Preſcription of an Action of Warrandice 


runs only from the Evitton *, becauſe no * x, Ja.6. 
Man is liable in Warrandice, till the Par. 22. 
Lands be evifted; and from the ſame AR 13» 


Principle it is, that Contra non Valentem 
agere nen currit Preſcriptio, and that 
Preſcription runs not againſt Afinors in 
moſt Caſes, in whom Negligence is not 
puniſhable, ſince it proceeds from no 


Deſign, 
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Deſign, but from the Unripeneſs of their 
Age. 

Talſal cannot preſcrive againſt their 
Superiours, becauſe the Vaſſal's Right ac- 
knowledges the Superiours ; nor can La- 
zcks preſcrive a Right to Tenas, being in- 
capable of ſuch Rights after the Lateran 
Council ;, but though the Right it ſelf pre- 
{crives in neither of theſe Caſes, yet the 
by-gones due by wvirtve of theſe Rights 
before Forty Tears may preſcrive. 

Preſcription runs againſt the Kirk and 


' Mortifications : but on the other hand, 


becauſe Churchmen are negligent, and 
Rights may be loſt in the change of 1n- 
trants \ therefore'thirteen Tears poſſeſſion 
is ſufficient to maintain a Churchman #n 
poſſeſſion ,, which is called Decennals & 
Triennalis Poſſeſſio, and is a preſumptive 
Title, and ſufficient till a better be ſhewn, 
by which it may be excluded ; for Pre- 
ſumptio cedit veritats. 

Preſcriptions ran likewiſe againſt the 
King, except as to His Majeſty's annex'd 
Property, or to his un-annex'd Property 3 
whereot the Ferms, Duties, or Fen-ferms; 
have been compted for in Exchequer,tince 
Auguſt 1455 Years *. 

Any Deed, whereby the true Proprietar 
owns his Right during the courſe of the 
Pre- 
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a Citation on the firſt Summons interrupts, 
tho thereafter paſt from pro /oco & tem- 
pore ;, but regitiration of a Writ interrupts 
not Preſcription : And [nterruption by Ci- 
tation is not ſufficient, unleſs it be made 
by Meſſengers perſonally, or at the Par- 
ty's Dwelling-houte, and that it be re- 


newed every ſeven Years * ; and that the * K. C. +. 
Execution be tigned by the Meſſenger and _ 2. 
my 


Witneſſes. 


> wy & 
Diligence uſed upon a Writ interrupts, 8 


as to all Parties concerned therein, for it 
hinders.the Writ it ſelf to preſcrive : And 
therefore Diligence againſt any of moe 
Principals,or againſt any of the Cautioners, 
interrupts Preſcription, quoad the whole 
Principals and Cautioners ; and Interrup- 
tion as to a part interrupts the Preſcription: 
of the whole ; ſo that if a Man arreſt the 
Meals and Duties of any part of a Barrony, 
he interrupts Preſcription as to the whole 
Barrony, 
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Preſcription, is called Interruption ; and Tit. Vf: 
Preſcription # interrupted in Our Law, A&I 
either by a Proceſs. or a Charge raiſed Interrup- 
within the Years of the Preſcription , and 1M _ 
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T1IT. VII 
O f Succeſſion in Heritable Rights. 


H* ving formerly ſhewed how Rights, 
whether Heritable or Moveable, 
Real or Perſonal, axe conſtituted, and 
how they are tranſmitted to ſingular Swc- 
ceſſors : -It remains now to conlider how 
theſe Rights are tranſmitted by Succeſ- 
ſion, beginning firfi with Succeſſion in 
Heritage. | ; 
An Hezr, is he that ſacceeds univer ſally 
to all that belonged to the Defuntt ; and 
is therefore in conſtruction of Law, ene and 
the ſame Perſon with the Defund. | 
Though the Executor be in effe@& the 
Heir in Moveable Rights, yet we call thoſe 
only properly Heirs who ſucceed in He- 
ritage; and with us there are ſeveral 
kinds of Heirs diſtinguiſhed by their ſeve- 
ral Denominations. = Ml 
The firſt and chief kind of Hezrs.are the 
Heirs of Line ;, who are fo called, becauſe 
they ſucceed lineally according to the Right 
of Blood ;, and they ſucceed thus : | 
Firſt, Deſcendants, according to the 
Proximity of their Degree, in which the 
eldeſt 


and es wn a 
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eldeſt Son is preferred to all his Brothers, Tit.VIII. 


and all the Brothers to the Sifters ; and if 
there be only Siſters, they ſucceed all c- 
qually. 

The next degree is Grand-children and 
their Great-grand-children, &c. who ſuc- 
ceed-all in the ſame way. 


If there be no Deſcendants, then Colla- Collate- 
terals ſucceed, in which the firſt degree rals. 


is Brothers and Siſters German, for the 
whole Blood excludes the half Blood, and 
Brothers the Siſters, and Brothers by the 
Father's fide exclude Brothers by the Mo- 
ther's {ide ; there being no Succeſſion 
with us by the Mother's fide. 

Failing Deſcendants and Brothers and 
Siſters, whether German or Conſanguinean, 
theSucceſſion aſcends firſt to the Defunt?'s 
own Father, who excludes all his own 
Brothers and Sifters, the Defun@'s Uncles 
and Aunts ; and failing them,the Father's 
Brother, (obſerving the ſame Rules for- 
merly mentioned in the ſucceſſion of Bro= 
thers and Siſters) and failing the Father's 
Brothers and Siſters, the Grandfather 3 and 
after him his Brothers and Siſters the ſame 
way 3 according to the Propinquity of 
Blood,and ſo upwards as long as any Proe 
pinquity can be proven 3 all which failing, 
the King ſucceeds as _— Heres. 

c 


TASY there is a Right of Repreſentation, whereby 
Right of the Deſcendants exclude ftill the Collate- 
Repreſen- yals, though nearer by many degrees to 
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It is to be obſerved, that in Her age 


the Stock, or Communis Stipes : And thus 
the Great-grand-child ot the eldeft Son 
ſecludes the ſecond Brother, becauſe he 
comes in place of, and fo repreſents the 
elder Brother, his Great-grand-fatber. 
The Heir of Line has Right to the 
Hetirſhip-moveables,and excludes all other 
Heirs therein 3 Heirſhip-moveables are the 
beſt of each kind of Moveables, which are 
given to the Heir, becauſe he is excluded 
from all other Moveables: if there be 
Pairs or Dozens, he gets the belt Pair or 
Dozen ;, but in others he gets only one 
{ingle thing. None have Right to Heir- 
ſhip- moveables but the Heirs of Prelates, 
under which are comprehended all Bene- 
ficed Perſons ;, the Heirs of-Barons, under 
which are comprehended all who are in- 
feft in Lands or Annual Rents, though 
not erected in a Barrony 3 and the Heirs 
of Burgeſſes, by which are meaned Aftual 
Trading, but not Honorary Burgeſſes : 
and if a Man was once a Baron, he is ſtill 
preſumed to continue ſo, except it can be 
proved that he is deveſted 3-and that is the 
ſenſe of the Brotard, Semel Bare ſemper 
Baro. An 
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An Heir of Conqueſt, is he who ſucceeds Tit. III. 
to the Defuntt in Lands and other Heri- 0 
table Rights, to which the Defunit did net Heir of 
himſelf ſucceed as Heir to bis Predeceſſors ; Conqueſt. 


as for intiance, what a Father leaves to a 
ſecond Son is Conqueſt, though he got the, 
ſame from his Father, becauſe he was not 
alioqut ſucceſſurus But if the Father 
diſpone to his eldeſt Son any part of his 
Eliate, this is not Conqueſt, but Preceptio 
Hereditatis ;, becauſe he was alzoqus ſut- 
Ceſſurus : And the Rule is, that Herztage 
detcends, and Conguejt aſcends ; ſo that if 
the middle of three Brothers die, his im- 
mediate elder Brother would be his Heir 
of Conqueſt ;, and if a Son of a ſecond 
Marriage die, leaving three Brothers of 
a former Marriage, the youngelt would 
ſucceed in his Conqueſt-Lands and this 
I conceive was introduced, for enriching 
the elder Brothers, whom Our Law ſtill 
favours ;, whereas Heritage muſi deſcend 
according to the Law of Nature. 

Theſe Heirs of Conqueſt have Right to 
all Lands, Annual Rents, Heritable Bands, 
and others, whereupon Infeftment did or 
might follow, but they have no Right to 
Tacks, Penſions, moveable Heirſhip, and 
all other Rights having Traftum futurs 
temporis, ayd requiring no ys, 
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and ſo not competent to Executors ;, all 
which belong to the Heir of Line. 

The Heir Male is the neareſt AFale 
who can ſucceed ;, and all Heirs of Line, 
are alſo called General Heirs, becauſe 
they ſucceed by a general Service, and 
repreſent the Defuntt univerſally. 

The Heir of Tailzie, #4 he to whom an 
Eſtate u tailzied, fo called, becauſe the 
legal Succeſſion is cut off in his favours 
from the French word, tailer, to cut , and 
the matter of Tailzies may be ſummed 
up in theſe few Corclufions. 

Primo, If a Fiar or Proprictar do only 
ſabſticute the Perſons who are to ſucceed 
one to another, this is called a Szmple De- 
ſtination , and it may be broke or altered 
by the Maker, or by the reſpective Mem- 
bers as they ſucceed, even though an In- 
hibition were ſerved thereon for there 
being no Obligation not to alter, there 
can be no foundation for an Inhibition, 

Secando, If the Maker defign that his 
Tatlzze ſhould not be altered, he either 
adjects a prohibitory Clauſe de non alie- 
nando, and then though the Maker may 
alcer It, yet neither the Inſtitutes nor Sub- 
flitntes can alienate by any voluntar or 
gratuitous Deed ; for elſe that Deed would 
be reducible on the AF of Parliament 
1621, 


—_— 
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1621, as done in prejudice both of the Tit. VIII. 
Maker and of the remoter Subſtitutes, who www 


are to ſucceed, and who are Creditors by 
the faid prohibitory Clauſe : Or Inhibi- 
tion may be raiſed upon the ſaid prohibi- 
tory Clauſe, after which the tailzied Lands 
cannot be diſponed, even for an Oneroxs 
Cauſe, 

Tertso, If the Maker deſign that the tarl- 
zied Lands ſhould not be alienable, even 
for Onerous C auſes, then he adjects to the 
Pattum de non alienando, a Clauſe irritant 
& reſolutive,declaring all Deeds done con- 
trair to and in prejudice of the 7 azlzie to 
be null and void,and in that Caſe all poſte- 
rior Alienations, even for onerous Caules 
will be reducible; tho no Inhibition be rat- 
ſed thereon : And becauſe ſuch Clauſes 
prejudg Creditors and Commerce very 
much, and ſeem to be inconfiltent with 
the Nature of Property and Dominion ;, 


Therefore an * AG of Parliament was ne- * K. Ja. 7, 
ceſſary tor ſecuring them : and generally - 


in all theſe Caſes the Contraveener pre- 
judges not only himſelf, but all the Heirs 
that might ſucceed by him, ſo that there 
15 place tor the next Subſtitute, who may 
in either of theſe Caſes ſerve himſelf Heir 
to the Maker, (though generally a Man 
ſhould be ſerved Heir to him who was laſt 
O 3 inkefr) 
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Book III. infeft) or he may ſerve himſelf Heir to the 


Contravcener who was laſt infeft,without 
being obliged to fulhl his Deeds. 

®©waarto, If a Man oblige himſelf to 
tailzie his Lands, he is obliged once to 
tailzie, but not to continue the Tailzze 
bur if the Obligation be made for an one- 
rous Cauſe, the ſame 15 not revokable, as 
if the Tailzie be mutual. 

Dunto, Where Tailzies are made to 


' two Strangers jointly and their Heirs, they 


ſucceed to equal halves, and they are both 
Fiars : But it Lands be taken to a Man and 
his Wife m Conjunct-he and Life-rent, 
2nd their Heirs, the Husband is Fiar, and 
the Witc*s ConjundGt-hie reſolves only in a 
L.ife-rentz and yet in Subfiitutions to 
Moveables, both their Heirs would fſuc- 
ceed equally. 

Sexro, In Conjunct-fies theſe general 
Rules hold, that the Husband is Fiar, be- 
cauſe of the Prerogative of the Sex ; and 
that he is Fiar on whom the laſt Termina- 
tion falls : yet both theſe Rules hold only 
preſumptive, and may be over-ballanced 
with ſtronger Preſumptions ; as for in- 
{tance, if the reverſion of Lands belonging 
to the Wife as Heretrix be taken to the 
Husband and Wife, and their Heirs, the 
Wife?s Heirs would exclude the Husband?s 
ER X Heirs ; 
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fon ſhould follow the Heritable Right; Or 
if a Father ſhould take Security in Lands 
to himſelf, his Son, and their Heirs,the Fa- 
ther would remain Fiar, which does like- 
wiſe hold,though the Security were taken 
to the Father and Son nominatim, and 
the Son?*s Heirs, even though the Son were 
infeftz for it is preſumable, that the 
taking Infeftment was only deſigned to 
compleat the Security and to ſubſtitute 
the Son, but not to exclude the Father 
from his own Fie : And generally in all 
Subfiitutions, the chief thing to be conli- 
dered, is the Deſign of the Parties. 


199 
Heirs ; for it is preſumable that the Rever- Tit. VIII, 
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Heirs of Proviſion are thele who ſuc. Heirs of 
ceed by virtue of a particular Proviſion Proviſion. 


in the Infeftment, ſuch as the Heirs of a 
ſecond Marriage : And as to theſe Heirs 
of Marriages, we may obſerve two things, 
Firſt, That if a Father by his Contra of 
Marriage be obliged to employ a Sum to 
himſelf, and the Wife in Conjunct-he, 
and the Heirs of the Marriage, he cannot 
in prejudice thereof do any fraudulent 
gratuitow Deed, though he may provide 
- a Jointure to a ſecond Wife, or Proviſions 

for his Children of a ſecond Marriage. 
Secundo, Though a Father may affign 
or diſpone Sums to Children, when ex- 
O4 tant, 
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Book III. tant, whereby they will be preferred to 
GUYV poſicrior Creditors, as becoming Fiars 


by the faid Rights; yet if the Father 
diſpone to Children to be procreate, this 
will be conſidered only as a Deſtination, 
and fo will not hinder the Father to 
make poſterior Rights, or even poſierior 
Creditors to affect by Diligences what is 
ſo diſponed. 

Tertio, Proceſs will be ſuſtained at the 
inſtance even of the appearand Heir of the 
Marriage againſt the Father, to fulfil the 
ſpecial Obligations therein, or to purge 
any Deeds already done by him in preju- 
dice thereof. 

Albeit, where Heirs are not ſpecially 
deſigned in any Right, the Heirs of Line 
exclude all other Heirs ; yet if a Man take 
Lands to himſelf, 'and his Heirs Male 
tailzze or proviſion, and thereafter ac- 
quire Reverfions, or Tacks of the ſame 
Lands to himſelf and his Heirs ; theſe 
Rights will accreſs to that ſpecial Heir 
to whom the Land was provided ; for it 
15 not preſumable that a Man would give 
the Lands to one, and the Rights of them 
to another Heir, 

When Women ſucceed, all «<heſe of 
one Degree ſucceed equally 3 and becauſe 
the Eſtate is divided amongſt them, they 
are 
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are called Heirs Portisoners, the Eldeſt Tic. VIII, 
not ſecluding the reſt, and having no Tv 
advantage over them : But where the Heirs Por- 
Rights are indiviſible, ſuch as Titles, Fu- oners. 


riſdiftions, Superiorities, and all the Ca» 
ſualities of theſe Superiorities, ſuch as 
Ward, Marriage, Non-entry, Feu-du- 
t:es, cc. theſe fall all to the Eldeſt Herr 
Female without divifion, together with 
the principal Meſſuage, it being a Tower 
or Fortalice 3; for other Houſes are divided 
equally, ; 

All theſe Heirs are liable for their Pre- 
deceſſor's Debts, in ſolidum, if they once 
enter Heir, except Heirs Portioners, 
who are only liable pro rata and Heirs 
ſubſtitute in a Sum, who are only liable 
co Creditors in the value of the Sum to 
which they are ſubſtitute, But they have 
in SCOTLAND a Privilege which they 


call the Benefit of Diſcuſſion, whereby Benefir of 
the Heirs of Line muſt be tirſt purſued to Diſcuſſion, 


fulfil the DefuniPs Deeds, or pay his 
Debts : And next to theſe, the Heir of 
Conqueſt, the Heirs Male, the Heir of 
Tailzie, and Heirs of Proviſion, But for 
fulfilling a Deed relating to particular 
Lands, the Heir who ſucceeds in theſe 
particular Lands muſt be firſt purſued 
without diſcuſſing z and that which is 
meant 
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Heir 
agive, 


Heir paſ- 
ſive, 


Appea- 
rand Helr, 


* Annus 
delib. 

K. Ja. 5, 
Par. 23. 
AC 27, 


Poſthume 
Child. 


Of Succeſſion 


meant by Dsſcuſſing, is, that the Cre- 
ditor muſt proceed by Horning, Caption, 
and Appriſing or Adjudication againſt 
the Heir ,, who is to be diſcuſſed beforc 
he can reach the other Heirs. - AED 

An Heir is faid with us to be Heir 
ative, who is ſerved Heir, and may pur- 
ſue ; whereas he whom the Law makes 
liable to be Heir, is (aid to be Herr paſ- 
ſrve : As when the appearand Heir u «n- 
feft upon a Precept of Clare Conſtat by 
the Superour, or otherwiſe meddles with 
his Father's Eſtate. 

When the Predeceſſor dies, he who 
ſhould be Herr, (and therefore is called 
appearand Heir) has Year and Day al- 
lowed him to deliberate whether he will 
be Heir ;, which is called Annus delibe- 
rands *; and which is indulged by the 
Law, becauſe if a Man enter once Heir, 
he is liable to all the Debts though far 
exceeding the Eſtate ;, and within that 
Year he cannot be purſued, nor obliged 
to enter ; but after the Year -is expired, 
the Creditor may charge him to enter 
Heir ;, and if he reſolve not to enter, he 
malt renounce any Reght he has by a F/r:t 
under his hand. | 

This Year is compted from the De- 
funtt's death, except in a poſthume Child, 
who 
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who has.:a Year allowed him after hisTir. VEIL. { 
Birth, and not only during this Year, but rv # 
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after it expires, the appearand Heir with- 
out infirucing any Title, may purſue for 
Exhibition of all Rights made to hi Pre- 
deceſſors, and of all Rights made by his 
Predeceſſors to any in his own Family, 
(but not to Strangers) to the end he may 
deliberate whether he ,will enter Herr : 
the appearand Heir may allo defend his 
Predeceſſor's Right, and continue his 
Poſſeflion by purſuing for Meals and 
Duties, though he renounce. Vid. ſupra 
Book 2. Tit. g. S. Life-rents. 

If the appearand Heir reſolves to enter 
Heir to hu Predeceſſor, he muſt raiſe 
Briefs from the Chancellary ; which Brief 
#u a Command from the King to the Fad 
ordinary where the Lands tie, to caule 
try by an Inqueſt, conſiſting of 15 ſworn 
Men, whether the raiſer of the Brief be 
neareſt Heir ;, and this is executed or pro- 
claimed at the Mercat-Croſs where the 
Lands lie 3 and if at the day appointed 
the Inqueſt find him to be the next Per- 
ſon who ſhould ſucceed, they ſerve him 
Heir, by a Paper which is called a Ser- 
vice, and which being returned by them 
to the Chancellary, there is a Writ given 
to the Heir ; and which is called the Re- 
tour, 
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YV turn to the Chancellary of the Points con» 


Genera] 
Brief. 


tained in the Brief ;, and thereafter, the 
Perſon who is ſerved Heir is infeft by Pre. 
cepts out of the Chancellgry ;, which In- 
feftment muſt be given by the Sheriff or 
his Deputes,and the Sheriff-Clerk as Notar 
thereto : and if the Service was to any 
particular Lands, it is called a ſpecial 
Service; but if there was no Land de- 
ſigned, it is only called a general Service : 
and this general Service may be before any 
Judg, and is ſufficient to efiabliſh a Right 
ro Heritable Bands, Diſpoſitions, Revere 
frons, Furiſdiftions, and all other Rights 
whereupon the Defant was not inteft, 
nor needed to be infeft ; and a ſpecial Ser- 
vice includes a general Service, but not 
E contra. 

The general Brief hath only two Points 
or Heads, viz. if the Defuntt dicd at the 
King's Peace, and if the raiſer of the 
Brief be the next Heir z but the ſpecial 
Brief has ſeven, viz, when the Defuntt 
died. Secundo, If he died laſt weſt and 


 feiſed at the King*s Peace, Tertio, That 


the Raiſer is next Heir. Quarto, Of 
whom the Lands are holden #n cape, 
Buinto, By what manner of holding, 
Sexto, What is their Old and New extent, 
_ Septimo, 
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Septimo,, Whether the Raiſer be of lawful Tit. VIIT. 
Age, and in whoſe hands the Lands are at Tv 
preſent. 
Sometimes likewiſe the Yaſſal with- 
out ſerving himſelf Heir, gets a Precept 
of Seaſin from the Syuperiour z, wherein 
becauſe the Superiour declares, That it is 
known to him that ſuch a Man ts Heir to 
his Father, it is therefore called, a Pre- 
cept of Clare Conſtat ; which therefore 
makes the Obtainer liable paſſive to all 
his Predeceſſor's Debts, but gives him only 
Right aftive to the particular Lands con- 
tained in the Precepe ; nor will it give him 
a Right even as to theſe Lands, except a- 
gainlt thoſe who derive Right from the 
Superiour who gave it. 
Bailiffs alſo of Burghs Royal, do infeft 
their Burgeſſes in Burgage Lands *, by * K. ].6. 
giving them Seaſin as Heirs, and deli- F** 1: 
vering them for a Symbole the Heſp and © ©7* 
Staple of the Doors ;, and the Seaſin in 
that Caſe is in place of a Service, as to 
theſe Lands ; but is not in other Caſes a 
| ſufficient aftive Title : and theſe Seaſins 
| muſt be given by the Bail:ffr and the Com- 
mon Clerk of the Burgh as Notar, other- 
wiſe they are null. 
The Heir who is Retonred, holds either 
his Lands of the King, and then he gets 
Preceprs 
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Ordinary to infeft him ; which if he re- 
fuſe, the Lords upon a Supplication, will 
dire Precepts to any other Perſon, who 
is thereby made a Sheriff in that Part : 
buerf the Lands hold of another Szpertonr, 
then either that S#perzour is himſelt entred 
or not ; if he be entered, he will be char- 

ged by four Conſecutive Precepts to enter 
the Heir; and if at laſt he difobey, his 
immediate Superiour will be charged, and 
ſo till the Heir arrive at the King, who 
- Never refuſes to enter any ;, and if the Su- 
periour be not entered, he muſt be charged 
upon forty Days to enter, that being him- 
ſelf entered, he may enter his Yaſſal and 
if he refuſe or delay, he loſes all the Nor- 
entries of his Vaſſal during his Life ; but 
no other Caſualities, becauſe quoad theſe 
he was not culpable. 

Though the Perſon who ſhould be Heir 
do not enter to his Predeceſſor's Heritage, 
yet he may be made liable to his Predeceſ- 
ſor's Debt,by two paſſive Titles relating to 
Heritable Rights \ viz. Geſtionem pro he- 
rede, and as Succeſſor titulo lucrativo poſt 
contrattum debitum ;, and there is a third 
paſſive T itle relating to Moveables, which 
is called Vicious Intromiſſion, 


Behaving 
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Behaving as Heir, or Geſtio pro Herede, Tit. VIII, 
is when the Perſon who might have been Two 
Heir immixes himſelf, and intromits with Behaving 
either the doveable Heirſhip, or any He- 45 Heir. 


ritable Eſtate belonging to the DefuntZ ; 
in which Caſe, he is liable to the Credi- 
tors, not only according to the value of 
what he intromitted with, but as far, and 
in the ſame manner as if he had been en- 
tered Heir ;, and yet the Lords will not 
ſuſtain this paſſive Title, becauſe of its ex- 
traordinary hazard where the intromifſion 
is very {mall, or where he has colourable 
Title, to which he might aſcrive his zztro- 
miſſion as 3 Fattory from the Compriſer ; 
or the Donator to the Eſcheat or Recog- 
nition, Geſtio pro Herede, being mags 
anims quam faiti, which Fattortes will 
defend though there was no Declarator - 
but if the appearand Heir had no Fattory, 
it is not ſufficient to alledg the Defuntt 
died Rebel, and ſo could have no Herr, 
except his Eſcheat was declared before in- 
tenting the Purſuer's Action; nor will 
this paſſive Title, nor viciow Intromiſſior 
be tuftained beyond ſimple Reſtitution, ex- 
cept they be purſued in the Intromitter's 
own life-time, they being kinds of Deli#s. 
But he will not be liable if the Defuntt's 
Right was reduced, though after his in- 
tromiſſhon 3 
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k. 


* AF Se- 
derunt, 
28 Feb. 
1662. 


Succel. tit. 
lucr. 


was introduced by the Lords of Seſſion, in 
favours of the Credttors, to deter appea- 
rand Heirs from frandulent Intromiſſion, 
therefore an appearand Heir, paying his 
Predeceſſor?s Debt, will not infer this paſ- 
five Title, ſince that is for the Advantage 
of Creditors ;, nor will the getting of Mo- 
ney for ratifying a Compriſing that is ex- 
pired, infer this paſſive Title, fince the 
Creditors would have got no Advantage 
by that Right : but if the appearand Heir 
had conſented before the Compriſing was 
expired, it would be a paſſive Title, be- 
cauſe as Heir he might have redeemed 
the Compriſing ; and if an appearand Heir 
grant Bond to a confident Perſon for his 
own behoof, and that contident Perſon 
compriſes or adjudges the Heritage theres 
upon, his Intromiſſion by virtue of that 
Appriſing will not defend him * againſt 
this paſſive Title, whether the Legal be ex- 
irc or not ;, but he will be liable as if 
there were no ſuch Right in his Perſon, 
Succeſſor titulo lucrativo, is where the 
appearand Heir, to preclude the neceſlity 
of entering Heir, and lo being liable to 
the Creditors, gets a Diſpoſitzon from him 
to whom he would have been Heir,with- 
out any Onerons Cauſe; the receiving, 
whereof, 
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whereof, though it be a ſmall part of the Tit. VIII; 
Eſtate, makes him liable to the Payment Tv 


of all the Creditor's Debt ;, if the Right 
made as well as the Infeftment was polte- 
rior to the Creditor's lawful Debt. But 
if there be an Onerox« Cauſe, then either 
it is not near equivalent to the value of 
the Lands diſponed, and, in that Caſc it 
will not defend againſt this paſſive Title : 
Or, if it be near to the vale, it will de- 
fend againſt it, but not againtt Reſtztution 

of that value. And {ince this paſſive T- 

tle overtakes ſuch as might have been 

Heirs 3 therefore a Diſpolition granted to 

a Grand-child, will make him Swcceſſor 

rztnlo lucrativo, though the Father be a- 

live, ſince by the Courſe of Succeſſion, he 

might in time have been Heir, though he 

was not immediate Heir : but ſince this 

can only reach appearand Heirs, there- 

tore a Diſpoſition made by one Brother 

to another, though the Maker had no 

Children, will not make him Succeſſor t:- 

tulo Iucrativo, fince the Brother might 

have had Heirs himſelf 3 and ſo his Bro- . 
ther was not his appearand Her. 

This paſſive Tile holds only in Heri- 
tage, and therefore the getting a Right to 
moveable Heirſhip and Tacks, will not in- 
fer the ſame. 3 

P Geſtio 
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WV lucrativo, being paſſive Titles, whereby in 


* Stat. 


odium of the irregularity of the intro- 
miſfion they are made liable as Heirs ; 
therefore theſe. paſſive Titles can extend 
no further than if they intromit with, or 
take a Diſpoſition to theſe things to which 
they might have ſucceeded, and fo not 
inferred againſ an Heir of Tailzze, intro- 
mitting with, or getting a Diſpoſition of 
what would have fallen to the Heir of 
Line 3 nor can they be extended further 
than if they had been ſerved Heirs : And 
thus an Heir-portioner will be no further 
liable in theſe than pro rata, if the had 
entered ; for the Copy ſhould go no fur- 
ther than the Original. 

To conclude the Succefhon in Heri- 
tage, it is fit to know, that by an old 
Statute *, and our conſtant prattick, a 


——_ Man camot diſpone bis Heritage upon 
Rights on 
Death- 
bed. 


Death-bed in prejudice of his Heirs ; 
(rhat is to fay, neither Lands, nor Heri- 
table Bands, nor any Band though move- 
able, in ſo far as his Heritage may be | 
thereupon appriſed or achndged, can be 
then diſponed) ; ſo jealous was Our Law 
of the itnportunity of Churchmen and 
Friends, and of the weakneſs of Mankind 
under ſuch Diftempers : And therefore if 
a 
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4 Man has made any Right in prejudice of Tit. VIII: 
his Heir,after contraQting Sickneſs;though Tyxwv 


he was ſound enough in his Judgmein tor 
the time, and continued found for a very 
long time 3 yer this Right will be redu- 
ced, as done #n leo, or tipon Death-bed; 
either at the inſtance of the appearand 
Heirs, ors at the inſtance of the appearand 
Heirs Creditors * and it is ſufficient to 
prove Sickneſs, though it -be not proved 
Mortal, and that he was Sick 3 without 
proving that he died of that Sickneſs; 
or was Sick the very time of the Diſpo- 
hition. 

If theteafter the Maker of ſuch a Right 
tome to Kirk or Mercat unſupported, the 
Law preſumes that the Maker was recon- 
valeſced, and ſo the Deeds reconvaleſce 
with him : But ſince the Law has xd 
upon Kirk and Mevcat, as open Places; 
where the Diſponer may be fcen by all 
Men, and by unſuſpe&t Witneſſes 3 Equi- 
valent Afts, as going to make Vitits; 
though at a greater diſtance, will not be 
ſuſtained. But though a Man cannot 
pranit a new Right upon Death-bed, yet 
he may perfe& an old Right, or do a 
Deed to which he might have been other- 
wiic compelled, as foe Payment of his 

bt, or may grant a rational J6:nture 

& to 
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Teſla- 
ments, 


vitions to his Children in that Condition. 
And all Deeds done with the conſent of his 
Heir are valid ; becauſe this Law is intro- 
duced in favours of Heirs, whether they 
be Heirs of Line, ale, or T ailzte, or 
Proviſion. 


———— 


TIT. IX 
Of Succeſſion in Moveables. 


He ſame Rules are obſerved in the 
Succeſſion of Moveables, that were 
formerly ſpecitied in the Succeſſion of 
Heritage, except as to theſe particulars, 
viz. all of one Degree ſucceed equally : and 
ſo amongſt Brothers and Siſters, the Elder 
ſeclude not the Younger, nor Males the 
Females, as in Heruage : and in ove- 
ables there is no Right of Repreſentation 
as in Heritage ;, and therefore it there be 
a Brother and two Siſters alive, and a 
third Siſter's Children, the Brothers and 
Siſters who are living will ſucceed equal- 
ly, excluding the Children of the Siſter 
who is dead. 
A Teſtament or Latter Will, does re- 
quire to be in Wrir, for Nuncupative Te- 
ſtaments 


ft Yoveables. 


ftaments (which were fo called in the Tir. IX. 
Civil Law, becauſe the Defunit named TYYV 


his Heirs without Writ ) are not allowed 
by Our Law, by which a Teſtament mult 
either be Holograph, all written with the 
Defunf's own hand ; or at leaſt ſubſcri- 
ved by him before two Witneſſes, if he 
can write ; or if he cannot write, by a 
Notar or Miniſter and two Witneſſes. 

No Heritable Rsght can be left in Te- 
ſtaments, though the Teſtator was in 
Leidge Pouilie, or perfect Health : and 
though the Teſtament be made in other 
Nations, where Heritage may be diſpo- 
ned by Teftament ; yet it will not tranſ- 
mit a Right to Heritage lying in Scot- 
land; and yet a Teſtament made accor- 
ding to the Solemnities of theſe Nations, 
will be valid in Scot[and; for though they 
may regulate us as to Solemmtzes, yet 
they cannot alter the Nature, and ſo not 
the tranſmiſſion of our Rights. 


A Legacy is a Donation left by the De- | egacy, 


fun in any Writ, to be payed by bus Exe- 
cutor - But if the Legatar die before the 
Teſtator, or before the Condition is ful- 
hlled on which the Legacy was left, then 
the Legacy evaniſheth 3 and though nei- 
ther other Mens Moveables, nor a Man's 


own Heritable Rights can be left in- Le- 
” 3 gacy, 
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WY Teſtator knew that the Sum left was Heri- 


jus Re- 
li&z. 


Legitim. 


table, or belonged to others; and the Exe- 
cutor in thoſe Caſes mult pay the value. 

A Minor being above 14 Years, may 
make a Teſtament, without the conſent of 
his Curators 3 but under g4 Years he can 
make none. A Wife may make a Teſta- 
ment, without the conſent of her Fueband, 
And a Perſon interdifted, without the con- 
ſent of the Interdiffors; but Idiots nor 
furious Perſons can make none, except in 
thrir lacit intervals; nor Baſtargs, except 
they be legitimated, or have Children of 
their own. 

If a Man be married, the Wife has 
without Pattion, a ſhare in his Moveables, 
of which he cannot defraud her by his 
Teſtament 3 and this is called Jus Relitta * 
and if there be Children, the Law has pro- 
vided a Portion of the Moveables tor 
them, which is therefore called their Le- 
giting, and of which their Father cannot 
prejudge them by his Teſt@ment, but there 
15 no Legitim due by the Mother*s Death , 
nor have Children who axe Foru Fami- 
liat, that is to ſay, who are married, and 
bave renounced their Portion natural, any 
Legitim due to them. 

This Legitim is alſo due only to the 

T imme- 
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children. 
The Remainder of the Defuni's Move- 
ables, beſide what is due to the Relic and 


Children, is called the Dead*s Part ; and Dead's 
part 


upon that only he can diſpone. 

If a Man have no Wife nor Bairns, all 
is the Dead's part, and may be diſponed 
by him: If there be either Wife or Bairns, 
and not both, then the DefuntF's Teſta- 
ment receives a Bipartite Diviſion 3 but if 
there be both Wife and Bairns, then it re- 
ceives a Tripartite Diviſion. 

By the Civil Law, a Teſtament was null 
if the Heir was not named but with us 
a Teſtament is Valid though the Executor 
be not named, who is the Heir 3n Mobi- 


libs, and is called Execntor, becauſe he Exccutor. 


executes and performs the Defuntt's Will. 
By Our Law, Relis and Children 
dying after their Husbands and Fathers, 
but before Confirmation of their Tefta- 
ments, do tranſmit their intereſt in the De- 
funJ's Moveables to their neareſt of Kin, 
viz. the Children, their Legitim or Bairns 
part,and the Relict her ſhare of the Jlove- 
ables \, the Bairns alſo, as neareſt of Kin, 
have Right to the whole Dead's part, and 
the Executor not being, neareſt of Ks, 
muſt count to them therefore, retaining 


P 4 only 
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Par. 22, 
AQ 14, 
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AV b allowed to him for executing the Teſta- 
*K, Ja.6. ment *, (if he be Executor Nominate, for 


CELLS hoe ll 
& 
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an Executor Dative gets no allowance) 
and if there be a Legacy left to the Exe- 
cutor Nominate, it is imputed in Payment 
of his Third 3 but the Dead”s part whe- 
ther failing to Children or to the other 
neareſt of Kin, failing Children is not 
tranſmitted without Confirmation ; for 
both the Reli&Ps part and Childrens Le- 
gitim ariſe by the Death of the Father 
or Hwuiband, and ſo needs no Confirma- 
tion or other Conſtitution + But the neareſt 
of Kin's Right is by Succeſſion, and con- 
{equently requires Confirmation for elta- 
bliſhing it, without which it cannot be 
tranſmitted to their Exeenutors ; for as an 
Heir in Heritage muſt be entered other- 
wile, he cannot tranſmit his Right, ſo 
neither can an Executor without Confir- 
mation tranſmit his Right > Confirmation 
being the only Additio Hereditatis in mo- 
bilibus : and as without Confirmation the 
neareſt of Kjz could not be liable Paſſive 
in Payment of the Defuntt's Debts, ſo nei- 
ther could he without it have Right Active. 
Children have Right to their Legstimy 
except they be ſecluded therefrom either 
þy their own Renunciation,or by accepting 

| A 
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they can crave as their Portion 'natural, 
or Bairn's part of Gear: And in either 
of theſe.Caſes they are foris familsat, and 
out of the Family, and ſo have no ſhare 
with the Bazrns remaining in the Family - 
And therefore if Children get Bonds of 
Provifion from the Father in his Leidge 
Pouſtie, they are not thereby excluded 
from their Legitzm - Nor are they oblig*d 
to collate theſe Bonds of Proviſion, and ta 
impute them as a part of their Portion na- 
tural z but they have Right to them as 
Meer Creditors, and may likewiſe ſeek 
their Legiti,m < But if theſe Bonds of Pro- 
viſion were made to them upon Death- 
Bed, they cannot ſeek both the Provitions 
of theſe Bonds and their Legitwm ; for 
the Father upon Death-Bed cannot pre- 
judge the Relict, nor the reſt of his Chil- 
dren of their reſpecive ſhares, -and con- 
ſequently theſe Children who are fo pro- 
vided upon Death-Bed, muſt collate with 


the Relict and reſi of the Children * : but * x. J.s. 
the Heir has no ſhare in the oveables ; Par. 22. 


except he collate, (and be content that the 
reſt of the Children ſhare equally with him, 
in all that he can ſucceed to as Heir;)or in 
caſe there be but one Child; for then that 
Child is both Heir and Executor without 
Coltation, An 
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An Executor Nominate, is he who i 
named by the Defuntt in bis Teſtament, 


Exec. No- and is therefore likewiſe called an Execu. 


minate. 


Executor- 


tor Teſtamentar ;. but if there be none 
named by the Defantt, then the Comm/- 


ſar will make an Executor Dative ; and 


ordinarly they prefer the neareſt of K# : 
but if the neareſt. of Kiz: being charged, 
will not Confirm, then they name their 
own Procur ator-Fiſcal Executor ;, and if 
thereafter the neareli of Kiz compear, they 
uſe to Surrogate him, and this is called an 
Executor-Surrogate. | 

A Creditor may confirm himſelf Exe- 
cutor-Creditor, and ſo may purſue the De- 


Creditor. fans Debitors ;, and left that Creditors 


ARof Sed. 
28 Feb. 
1662, 


ſhould wrong one another by Nsmious Di- 
bigence, Our Law has appointed that all 
who ſhall tm themſelves Executors- 
Credztors, or ſhall do Diligence againſi 
Executors or Intromitters * within fix 
Months one of another, ſhall come in Par; 
Paſſu. 

Execnutors-Creditors are only obliged to 
confhrm as much as may pay themſelves ; 
and are for the ſame reaſon only l:able to do 
Diligence for what they did confirm. 

Becaufe Moveables may be eafily con- 
cealed from Creditors, or diſſipated 3 there- 
fore the Law appoints, that the Executor 


ſball 


in Yoveables, 


ſhall upon _—— up Invertar, and find Tit. 1X, 


Cantion to 
coming, and then the Commifſar contirms 
him ; nor can he purſue, or diſpone as 
Executor, till he be confirmed : he is only 
liable for the Defunt?s Debt, in as far as 
the Goods confirmed will extend, 

Executory being a meer Office, it ac- 
creſces to the Sarvzvers; if there be moe 
Executors, and in fo far as the Executors 
have not execute the Teſtament in their 
own Life-time, that is to ſay, bave not 
obtained Decreets for the Goods belonging 
to the Defuntt, there will be Place for a 
new Executor, for executing theſe, and 
they are called, Executors quoad n0n exe- 
cuta : or if the Executor omit to give up 
any thing in the Inventar, or do not give 
up the faids Adoveables at the fall Rates, 
there will be another Executor-Datzve 
appointed by the Commſſars, who is cal. 
led an Executor Dative ad omiſſa vel 
male appretiata. 

The Execntoy only has Power of Ad- 
miniſtration; and the Creditors and Lega- 
tars can only purſue him, except where 


xe theſe Moveables forth- THCW 


there is a Special Legacy left of ſuch a gyecial 
particular thing, or a Sum owing by ſuch Loney. 


a particalar Perſon - For then the ſpecial 
Legatar has the Dominiam tranſmitted to 
hy him, 
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Book [II. him, and fo he may himſclf purſue for his 

TCV ſpecial Legacy; but the Executer muſt be 
ſtill called in the purſuit, to the end it 
may be known, whether the Debts exhauſt 
the ſpecial Legacies : For, no Legacy can 
be payed, till the Debts be payed 3 and 
therefore, if all the Legacies cannot be 
payed, the Legatar ſuffers a Proportio- 
nal Defalcation for Payment thereof ;, but 
if there be as much Free Goods as will 
Pay the ſpecial Legacy, there will be no 
Defalcatios. 

An Executor cannot diſpone till he 
obtain a Sentence, but even the Sentence 
ſtates him not in the abſolute Right of the 
HMoveables, otherwiſe than that he may 
diſcharge and aſſign to the reſpeit;ve Per- 
ſons having intereli: For, it he were de- 
nounced Rebel, the Executory Goods even 
after Sentence,would not fall under his E/- 
cheat,nor would his Executors,or his Cre- 
ditors have Right thereto, in prejudice of 
the neareſt of Kim of the Defuntt, to 
whom he was Executor. 

Co-Fxeey. If there be moe Executors, whom we 

fors. call Co-Executors ; one cannot purſue 
without the reli, for all of them repreſent 
the Defuntt only as one Perſon 3 bur if 
any of the relt will not concur, they may 
be excluded from their Office, by a Proceſs 

before 


in Moveables. 


22x 


before the Commiſſars ;, nor can an Exe- Tit. IX; 
exror for the ſame reaſon diſcharge a TW 


Debt wholly, tince the reſt have an equal 
ſhare in each Debe - but if the other Exe- 
cutors have got as much as their ſhare 
will extend to, a Diſcharge even from 
' one of the Executors will be ſuffictent : 
nor are (for the ſame reaſon) Co-Execu- 
tors liable for the whole Debt, and ſo can« 
not be ſingly purſued, unleſs they have 
———_— with as much as may pay the 
Debt purſued for. 


An Executor is liable to do Diligence Diligence 
for recovering the Debts due to the De- of Execus 
funtt, and the Diligence required upon © 


his part, is a Sentence, and regiſirated 
Horning againſt the Defuni?*s Debitors ; 
but if there be an Univerſal or Special 
Legatar, whereby the Execator confirmed 
has no Advantage, then the Executor is 
not liable in Diligence, but only to aſſigrt 
the Creditors that they themſelves may 
purſue, 

The Execator likewiſe cannot pay any 
Debt without Sentence, leſt otherwiſe he 
might prefer one Creditor to another ; but 
yet the Executor may pay thoſe Debrs 
that are acknowledged in Teſtament with- 
out Proceſs, providing the tame be payed 
before the Creditors intent a purſuit : we" 
theſe 
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Book III. theſe which we call Privileged Debr#; 

may be payed at any time even after 

Privileged Proceſs is intented at the inſtance of other 

Debts Creditors ; becauſe they are preferred tg 

all others, vis. Servants Fies, Medica. 

ments on Death-Bed, Houſe-meal, and Fu- 

neral-expences. 

After the Execators have executed the 

whole Teſtament, they may get a Decreet 

Decreer of of Exoneration before the Commiſſars a- 

© Exonera- gainſi the Creditors, and all having Inte- 

ton, reſt ; wherein they may prove that all 

they got is exhauſted by Lawfil Senten- 

ces; but it is not neceſſar to have ſuch a 

Decreet when they are purſued before the 

Lords, for it is ſufficient when they are 

purſued there, to alledg, that they art 
exhauſted by way of Exception. 

If any Perſon intromit with the De- 

Vitious In- f#nfF's Moveables without being confirm- 

tromiſ- ed, they are liable to the DefantPs whole 

frog. Debts, whether they were related to him 

or no, though their Intromithou was 

very ſmall; and this was introduced to 

prevent the fraudulent and tlandiſtine 

abſtratting of the Defuntt's Moveables, 

without Inventary, in prejudice of Credi- 

rors : and theretore this Paſſive. Title is 

only introduced in favours of Creditors, 

but of none others, ſuch as Legatars 

Bairns, 
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Bairhs, &c. 'But if the Intromitter con- Tit. 1% 
firm before-any Action be intented, this wwe 
purges the Vitiow Intromifſion, and the 
Intromitter is only liable for the value of 
the Goods intromitted with; or if there 
be an Executor confirmed, no Perſon can 
be purſued as Vitzous Intromuter , for the 
Intromitter then'is only liableto the Exe- 
cutor : But the Relift, or the Defunt?s 
Children, confirming within Year and 
Day after the Defunt's Death, :do there- 
by purge the Vitioſlity, though they con- 
firm not till after Citation ; nor will ne= 
ceſſar Intromiſhon infer Virtiolity : and 
that is called nereſſar Imtromiſſiov, when 
either the Hueband or the Wife continue 
their Poſſeſſion of one another?s Goods 
after one another's Deceaſc for preſerva- 
tion 3 and that becauſe there is no other 
Perſon to look after them 3 and this is for 
the advantage of the Creditors, ſince it 
hinders the Goods from periſhing. 
If there be moe witious Intromitters, 
they are each liable zn ſolidum, if they 
be purſued in ſeygral Afons; and pro 
virils, if they be purſued together z but 
none of them get Relief, for wrong in 
our Law has no Warrant. 
The Heir is obliged to relieve the Relief,&:. 
Execator of all Heritable Debts, and 
the 
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Ultimus 
Heres. 


, mY SO era Hr, . 


Of laſt 


beirs: 
the Executor is bound to relieve the 
Heir of all Moveable Debts, as far as 
the Inventar will reach. 


T.1T. ..- 
Of laft Heirs and Baſtards. 


Hilſt there is any alive who+can 
prove even the remoteſt Contin- 
gency of Blood to the Defuntt, they ſuc- 
ceed to him z but if there be none, the 
King ſucceeds as laſi Heirz for quod 1ul- 
lius eſt, eſt Domini Regis ; and 1o the 
Xing ſucceeds to the Defund as laſt Heir, 
both in Heritage and Moveables, tand is 
preferred to all Superiours and others 
whatſoever z for which end he makes a 
Donatar, who muſt obtain a Declarator 
before the Lords of Seſſion, _ all 
who are ſuppoſed to have any Relation - 
whereupon a Derreet being obtained be- 
fore the Lords, declaring that the King 
bs Right as laſt Heir, the Defun& having, 
died without any Relafion, this Decree 
is equivalent to a Service z but if Lands 
be taken by a Man to himſelf, and his 
Heirs Male f\mply, the King or other 
Swperiour will ſucceed as laſt Heir, if 
there 


and Baſfatds. 


there be no Heirs Male, though there be Tit. X. 
Heirs Female, imce the Land was not pro- Tv 


vided to them ; and therefore Men ordi- 
narily in their Tailzzes adjet# the Clauſe 
which failz.ing to their Heirs whatſom- 
ever, 

Becauſe the King ſucceeds here as Heir, 
therefore he is liable to pay the Detunct's 
Debts z but he is only liable as far as the 
Eſtate will extend; and therefore the 
Creditors may adjudge the Real Eſtate, 
and ſerve themſelves Executors-Creditors 
in the Moveables. 


A Baſtard by Our Law, has neither Baſtardy; 


Heirs nor Executors ;, but yet he may 
diſpone upon either his MHeritage or 
Aoveables in his Leige Pouſtie though 
he catinot make a Teftament, except 
he be legitimated by a Letter under the 
Great Seal, (which extends not to Heri- 
tage) or have Children ſurviving him 3 
for the Baſtard*s Children will always 
feclude the King. 

The King in the Caſe of Baſtardy, 
makes a Donator, who purines Decla- 
rator, and is liable to the Debt; for 
in eftect the King tucceeds here, quaſe 
ulttmus heres, and Creditors uie the 
jame Execution in this Caſe, as inthe 
other: and in both wultimw: heres. and 


(). Baſtaray; 
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Book III. Baſtardy, the Reli& has Riill her ſhare of 
the Moveables, as in other Cales. 
Children procreated betwixt Perſons 


* K. Ta. 6. divorced, and theſe with whom they 


Par. 16 havecommitted Adultery, cannot ſucceed 
Aft 20, to them F, 
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BOOK IV. 


TIELS ©0. 
Of Attions. 


Aving finiſhed theſe ewo firſt Parts 

| of the Law, which treat of Per- 

ſons and Rights : We come now 

fo treat of the Third Part, viz. Ats- 

ons, whereby theſe Perſons purſue thole 
Rights. 

An'ATion is defined to be a Right of peta. of 

Froſecuting in Fudgment what is due to us © ARtons. 

Q. 2 And 


A&ions, 
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 ——- hit whereof is, that ſome are Real, and 
Real and ſme Perſonal : A Perſonal Aftion, is that 


Perſonal 
Actions. 


Df Actions. 


whereby we only can purſue the Perſon that 
is obliged tows ; as where I purſue a Man 
for Payment of a Sum due by his Bond. 
A Real Aftion, is that whereby a Man 
purſues his Right againſt all ſingular Suc- 
ceſſors, as well as the Perſon who was firſt 
obliged: As tor infiance, if one have an 
Tnfeftment of Annual Rent, he cannot 
only purſue the Granter for Payment of 
the Money by a Perſonal Afton, but he 
can by a Real Action, called an Attn for 
Poynading of the Ground, purſue all fingu- 
lar Succeſfors, and poynd the Tenants 
and Intromittors with the Rent, for reco- 
vering, of his Annual Rent out oft the 
Land that ſtood afieted with his Infefr- 
ment of Annual Rent. But by the Civil 
Law, a Perſonal Action is ſaid to be that 
which ariſes from a Perſonal Obligement, 
as a Real Action is that which ariſes from 
a Real Right, and ts founded in Dominium 
or Property, and competent againſi any 
Poſſeflur or Detainer of what is ours, cal- 
led likewife res vindicatio. 

Actions are allo divided in ordinary 
Actions, and Actions reciffory : For with 
us all Actions are called ordinary Actions, 
EXCEPT 
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except Improbations, whereby we purſue Tir. T. 
Papers to be declared Falſe and Forged ; Cry 
or Reduttions, whereby we purſue Rights to Improba- 
be declared null, and to be reduced. tion and 
In Improbations there are two Terms Hedacton, 
given to produce the Writ, becauſe the T<rms of 
danger is great : And if the Writer and _—_— 
Witneſſes of and in that Writ be alive, * 
their Teſtimonies are only allowed as Pro- 
bation ;, which is called the direft manner Dire& 
of Inprobations : But if theſe be dead, manner of 
the Lords try the Verity of the Wrzit by -- is 
ſtrong Preſumptions and Conjettures,which © 
is called the indiree manner of Improba- Indire& 
tion : But becauſe in Reductions the Writ Manner of 
called tor, is only to be declared null il] +» 
it be produced 3 therefore in theſe there is 
only one term granted for producing. 
No Certification will be granted a- 
gain{t any Writs made by the Purſuer and 
his Predecefſors and Authors, except he 
be ſerved Heir to theſe Predeceflors, and 
produce a Right made by theſe Authors : 
But Certification will be granted againſt Certifica- 
any Rights made to the Detenders or their tion in Im- 
Predeceſſors, to whom they may ſucceed Probation, 
jure ſanguinis, or to their Authors, or to 
any to whom theſe Authors may ſucceed 
jure ſangnints , it any Perſon be called to 
repreſent theſe Authors. 


Q 3 The 
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The ordinary Redwuttions are ex capits 
Inhibitions, Whereby we purſue Rigbrs to 
be declared null as granted after Inhibi- 
tion is raiſed by 43 or ex capite inter- 
diftions, if granted after Interdiflion is 
raiſed by usz or ex capite viris & metus, 
if the Rights were extorted from us by 
force ;, or ex capite fraudis, if the Right 
were elicit from us by Circumvention, in 
both which laſt the Purſuer mult libel 
the Pualifications or Circumſtances from 
which the Force or Fraud are inferred ; 
or ex capite lefti, it the Deeds were done 
upon Death-bed, in prejudice of an ap- 
pearand Heir 3 or upon the AF of Parlia- 
ment 1621 *, it the Deeds were done in 
prejudice of prior lawful Creduors, in fa- 
wvours of coxjuntt or confiaent Perſons, 
that is to ſay, Relations or Truſtees, with- 
out an onerous Cauſe, or to a Creditor 
though for an onerous Cauſe, in prejudice 
of another who had done prior Diligence, 
that was habile to affect the Subject dif- 
poned : all which, and many others of 
that Nature, are oppoſed to ordinary 
Actions becauſe they are extraordinary 
Reiedies invented by Law for the pre- 
ſervation of Mens Rights, and are called 
extraordinary, becaule they are never cont 
petent, till other ordinary Remedies fail. 
Actions 


* 
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Actions of Reprobatour and Errour Tir. I. 
are incffeft Reduttions, and mult have the TV 
concourſe of the King*s Advocate : In Reproba- 
the firtt whereof, a Party againft whom *%- 


Witneſſes have deponed unjuſtly, craves 
the Decreet pronounced upon theſe Depoſs- 
tions to be reduced, becaule the Witneſſes 
have deponed talſly, c:rca initialia teſtimo- 
niorum\ and condeicends in his Reaſons of 
Reduttion apon the particulars wherein 
they have deponed falſly ; and alſo con- 
cludes, that the Teſtimonies ſhould be re» 
probated. 


In the Summons of Errour, the Purſuer Summons 
craves that a Service (whereby the De. of Errour. 


fender is ſerved Heir to ſuch a Man) 
ought to be reduced ; becauſe the Purſuer 
is a nearer Relation to the Defunct than 
the Perſon wrongouſly ſerved, upon which 
he condeſcends; and therefore conchudes, 
that the Service and all following thereupon 
may be reduced ;, and that it may be found 
that the Inqueſt who ſerved bim Heir have 

erred: and this is the only Summons that 
_ isdrawn in Latzn with us. 


Some Actions are called Preparatory A&ions 
or Prejudicial Aftions, becauſe they muſt prejudi- 
be diſcuſſed before other Aitions are com- Clal. 


getent ;, As for inſtance, If I purſue for a 
Sum, and the Defender raifes an Impro- 


Q 4 bation, 
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GW 


Exhibj- 
mons, 


Aciones 
bonz f1- 
del, 


Actiones 
ſiri&1 Ju- 
x15, 


the tryal of the Falthood muſt be tirft dif- 
cufled, and fo is prejudicial ro the Action 
of Payment. 

Exhibitions conclude either meerly to 
exhibit the Writ, or the thing called for ; 
and then it is only a Preparatory Alton, 
ſuch as Exhibitions ad deliberandum ;, or 
elſe they conclude Delivery : and in all 
Exhibitions the ordinar terms libelled, are 
that the Defender had, has, or has fraud- 
Fully put away the Papers or Things craved 
zo be exhibited \ and therefore he is not 
obliged ro exhibit, except he had them 
{ince the Citation, or fraudfu]ly put them 
away, toeJude a futare Citation. 

Some Actions are called Aftiones bone 
fides, in. which Equity is followed, as 
Attions upon Mandates, Depoſitations, 
Emption, Location, &c. In which the 
Judg contiders what in Equity is to be 
done by one Party to another. And 
ſome Actions are ſtrifts juris, in which 
the Judg is to follow the {iri&t Preſcript 
of the Contratt upon which the Action is 
raiſed, as in a Declarator of Redemption, 
wherein the Parſuer craves, that it may 
be declared that he has lawfully redeemed 
tbe Lands that were wadfſetted ; in which 
Caſe, the Judg muſt confider the yery 

| precile 
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px terms of Reverſion, and that the Tit. I, 
ands were redeemed contorm to theſe &yo 


terms z nor is Equipollency relevant in 
thele Caſes. 


Some Actions are called Res perſecuto- Rei perie- 
rie, by which we purſue that quod patri- Curoriz. 


mon noſtro abeſt ;, which is commonly 
called Damage and Intereſt. 


Some are called Penal Altons, becauſe Penal. 


we purſue not only for Repetion and real 
Damage, but for extraordinary Dama- 
Les, and Reparation by way of Penalty ; 
ſuch as are Spulzzes, Attions for wiolent 
Profits, &c. 


Some Actions are called Arbitrary Arbitrary, 


Attions, wherein the Judg is tied to no 
particular Law, but proceeds ex nobilt 
officio ;, that is to ſay, according to what 
he ſees juſtly and fits as an Action for 
proving of the Tenor of an Evident, 
wherein the Complainer libels, that he 
had fuch a Paper, (of which he muft 
libel the fall rexor verbatim) and that he 
loſt it by ſuch an Accident ; and therefore 
concludes, that the tenor may be proven 
by Witneſſes, and Adminicles in Writ, 
which he mult libel; for no Tenor can 
be proven without ſome Adminicles in 
Writ : And generally, there being many 
things with which the Law behooved to: 
X* cruſh 
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Book IV. truſt the Diſcretion and Honeſty of the 
GY DV Juds, lince all Caſes could not be com- 


Declara- 


prehended under known Laws 3 it there- 
fore inveſted the Judg with this eminent 
Power, which is called nobile officium, in 
oppolition to that officium ordinarium, & 
mercenariums, wherein he 15 obliged to 
tollow the Will of the Contratters pre- 
Cilely : & boe officium mercenarium Judex 
21Knquam impertit niſt rogatue. 

Some Actions are called Declarators, 
becauſe the Purſuer concludes in them 
that ſome ſpecial thing ſhould be declared 
in his Favours; and ordinarly where-ever 
the King, or any other Superzour grants 
a Gift, he to whom it is granted putiues 
a Declarator, craving, it may be foind 
and declared, that tbe Cafuality 7:jted to 
bim bas faln in the Superiour 's hands, and 
that be bas Right thereto by virtue of the 
Gift : And thus Declarators muſt be rai- 
ſed upon Eſfcheats, Marriages, Non-en-, 
tries, &c. only there needs no Declarator 
xpon 4 Gift of Ward and of Forctaulture 
when paſt in Parliament ; but if the 
Forefaulture be paſt before the Juftices, 
the Gift muſt be declared. And on Gifts 
of Eſcheat they ſometimes raiſe Actions 
both of general and ſpecial Declarator in 
one Summons, In the general, the _ 
Ucr 
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ſuer concludes, that it ſhould be found 
and declared that the Rebel was lawfully 
denounced to the Horn; and that thereby 
his Eſcheat fell in the Swpertour's hands : 
And in the ſpecial, he concludes, that the 
Tenants of the Rebels Lands, whoſe Eſ- 
cheat is faln, may pay him the Meals and 
Duties by virtue of bus Gift, and De- 
creet of general Declarator. - But though 
this lalt Action be called an Aion of 
ſpecial Declarator, it is in effect but an 
Attion of Meals and Duties. In other 
Caſes afo, where any thing is craved to 
be found and declared as a Right arifing 
upon a ſpecial Matter of Fa&, for which 
no other Action can be found that has a 
ſpecial Name : Lawyers do now cauſe 
raiſe Actions of Declarator, or at leatt 
eauſe adject Concluſions of Declarator 
to other Actions, ſuch as Reduftions, &c. 
and theſe are the ſame with the AZtio- 
nes in fattum, mentioned in the Cv 
Law. 


Some Actions are called Civil, where- Civil 
- in Men proſecute their Civil Rights; Adtions. 


and ſome Criminal, wherein Men proſe- 
cute Crimes, ad vindittam publicam. 


For farther clearing, of Actions, and 
how. they ought to be libelled ; I ſhall 
| ſhortly 
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Book 1V. ſhortly explain the Nature of a Sum- 
WAV mons, and ſhall tet down ſome of thoſe 
Nature of Actions which have ſpecial Names and 


a Sum- 
mons, 


Medium 
conclu- 
dendi. 


Will of 
the Sum- 
Mons, 


Of Attons. 


Conclutions. 

The chief Parts of a Summons are 
the Purſuers Intereſt or Title ; that is to 
ſay, the Right ſlanding in his Perſon, 
whereby he has good Interelt to purtue 
the Action he has intented. 

Secundo, That all the Perſons who 
ſaould be called as Defenders, be called 
in the Summons and lince it is a re- 
levant Exception againlt a Summons, 
that all. Perſons having Intereſt are not 
called : Therefore it follows clearly, that 
tor the more Security it is fit to call all 
Perſons who may be concerned in that 
Procels. 

Tertio, The medium concludendi ; that 
is to fay, the Ground whereupon the Per- 
ſons called are liable to pay and perform 
what # craved, 

©uarto, Aftter all this is narrated, the 
King in the Summons fays,Our will is,&c. 
that ye cite ſuch and ſuch Perſons, &c. 
which is called the Will of the Summons, 
and which Will of the Suramons does 
comprehend a Command to the Meſſen- 

ger to cite the Defenders 3 and exprefles 
the number of Days, upon which they 


alc 
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are to be cited, and the Places to which Tit. I. 
they are to be cited, and before whom & WW 
they ſhould compear : As alſo the Con- Conclu 
cluſion craved by the Purſuer, each of _ 


winch Summons almoſt has its own ſpe- 
cial Stile and Terms ;, and by Act of Par- 


liament Writers are commanded not to * K. J. 6. 


alter the Ancient Stile *, 

It is obſervable, that though the Mat- 
ter of Fatt be ordinarily narrated before 
the Will of the Summons z yet Sum- 
monſes of Reduttion, Improbation, Spulzie, 
and Declarators of Nonentry, begin at 
Our Wl is, &c. and then go on to the 
Intereſt of the Purſuer, &c. 


In a Summons of Tranſumpt, the Pur- Tran- 
ſuer (who in the Summons is always ſumpts- 


called the Cemplainer) libels, that he has 
Right to the Lands whereof he craves the 
Papers to be tranſumed ;, and that there- 
fore it is neceſſar to him to have Doubles, 
and Tranſumpts of the Rights ; and this 
is the Purſuer%s Intereſt; and that the 
Defender has theſe Rights, or is obliged 
to procure him Tranſumpts : and there- 
fore concludes, that the Defender ſhould 
be obliged to exhibit and produce them, 
to be judicially tranſumed ; and the au- 
thentick Tranſumpts to be declared as 
ſufficient for the Security of the Purſuer 


#3 
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WAV themſelves. 
Multiple 
Poynding. 


Df Adions. 


In a Summons of Multiple Poynding, 
the Complainer having narrated that he is 
troubled by ſuch and ſuch Perſons, who 
do each ot them pretend Right to a Sum 
in which he is liable ; he therefore con- 
cludes againſt all of them, to comprar to 
hear and ſee the fame tryed; and the 
Party who ſhall be found to have beſt Right 
to be preferred, and the other Party to be 
d:ſcharged from troubling and moleſting 
him in all time coming. 

In a Summons of transferring, the Pur- 
fuer libels that there was a depending Pro- 
ceſs, at the inſtance of his Predeceflor, 
whom he repreſents againſt the Defun&; 
whom the Debitor repreſents > which 
Proceſs muſt be narrated verbatim : And 
if the Purſuer's Predeceflor be dead, craves 
that the Proceſs be transferred A#ive in 
his Perſon, as repreſenting the Defunct. 
And when the Defender is dead, the ſame 
is transferred againſt his Repreſentatives 
Paſſive, The Concluſion of Tansferren- 
ces are, that ſuch Actsons may be compe- 
tent to the Purſuer as Heir to the Defunct; 
againlt the Reprefentatives of the Defen- 
der, as was competent to the Purluer's 
Predeceſſor z and that the ſaid Action may 

20 
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go On and be continued in the ſame man- Tit. I. 
ner as it would have done againſt the CV 
Defun&, whom the Defender repreſents- 
Transferrences are privileged Actions 
coming in upon fix Days. 
If any Perſon Subſcriver of a Bond or 
a Contra& be dead, the Procuratory con- 
ſenting to the Regiſtration expires 3 and 
therefore the Writ cannot be regiſtrated, 
otherwiſe than by raiſing a Summons of Summons 
Regiſtration againſt the Repreſentatives © _ 
of the Granter, upon the Paſfive Titles, © 
in which the whole Tenor of the Writ 
craved to be regiſtrated is ſet down ver- 
batim ; and then it is concluded, that the 
faid Writ ſhould be snſert and regiſtrated | 
in the Books of Council and Scffion for | 
Conſervation 3 and that Execution ſhould | 
be dire& thereupon, in manner mentioned 
in the ſaid Writ ;, and that the faid Repre- 
ſentatives ſhould be liable in Payment : 
but this Action is ordinarily ſupplicd 
by an ordinary Action for Payment. 
In a Summons of Prevents, the Com- 
plainer narrates, that he having rasſed 
Letters of Horning, the ſame were ſuſpen- 
ded upon moſt frivolous Reaſons, to a very 
long day 3 and therefore concludes, that 
the Defender ſhould bring with him the 
ſaid Suſpenſion, the blank, day of blank, 


prevento 
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AV 


Przycnto. 


Contrav. 
of Labor- 
rows, 


* R. Ja. 6. 
Par. 6. 
AR 57. 
Par. 13. 
AR 170, 
Par. 7, 
AR 117. 
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prxvento termino, ro hear and ſee the 
ſame called, reaſoned and diſcuſſed; with 
Certification that if he fail, the Lords 
will cauſe call the Suſpenſion upon a Copy, 
and admit Proteſt ation therein, and ordain 
the Letters to be put in farther execntion. 

If an Advocation be raiſed to too long 
a Day of compearance, there may be 
likewiſe a Sammons of Prevento raiſed 
thereof. 

In a Summons of Contravention of La- 
borrows, the Purluer libels, that A. B. 
became Surety and Laborrows for C. D. 
that the Complainers Wife, Bairns, Men, 
Tenants, and Servants, ſhould be harm- 
leſs and Skaithleſs in their Bodies and 
Lands, &c. And then ſubſumes upon the 
prejudice done, notwithſtanding of the 
fſatd Caution : And therefore concludes, 
that both the Principal and Canutioner 
ſhould be decerned to have contravened 
the faid AF of Cantion, in manner fore- 
faid 3 and therethrough that they conjunttly 
and ſeverally have incurred the foreſaid 
Pain, the one half tothe King and hu The- 
faurer, and the other half to the Complainer 
as Party grieved *, 

In a Declarator of Property, the Com- 
plainer narrates his Right to the Lands, 
and how long and after what mauner - 
AN 
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arid his Authors have been by thenſſclves, Tic. I. . 
their Tenants, and others having Right TV 


from them, in the peaceable poſſcthion of 


the faids Lands, until of late that he is Declar. of 
moleſted and troubled by the Defender ; Property. 


and therefore concludes that it ſhould by 
found and declared, that he has the. ſole 
Good, and undoubted Right and Inte- 
reſt in and to the faids Lands and that 
therefore the ſaid Defender and his Te- 
ants, and Servants and others, of thei? 
cauſing and commanaing, ſhould be de- 
cerned not to trouble nor moleſt them for 
the future, in their peaceable Poſſeſſion, 
bruiking, arid joyſing thereof. | 

If the Complainer defigns only to 
maintain his Poſſeſſion, without bringing 
his Property in Controverſy, he raiſes a 


Summons of Moleſtation : In which he g4mmonz 
only concludes, that they ſhould deſiſt, and of Nole- 
ceaſe from troubling and moleſting him in tation, 


the peaceable Poſſeſſion of his Lands, 


In a Summons for Poynding the Ground, Porpding 
the Purſuer narrates, that he ſtands infeft, of the 
and eaſed in'an Annual Rent of to Ground, 


be uplifted; out of the Lands of . + 
and therefore concludes againft the Te- 
nants of theſe Lands ; and. the Heritor 
for his Intereſt, to hear aud ſee Letters 
direfied to Meſſengers at. Arms, Sheriff im. 

R that 
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Spulzie. 
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Book IV. that Part, to Fence, Arreſt, Appriſe, 
| GY Compel, Poyrd, and Diſftrinzie the rea- 


dicſt Goods and Gear that are preſently 
upon the Lands, and yearly and termly in 
time commg, during the not Redemption 
of the Annual Rent, 

In a Summons of Spulzie, the King 
commands Meſſengers, &c. (which is the 
ſtile of all Summonſes) which begin with 
Our Will is, to Summon, Warn, and 
Charge the Defender, to compear and 
anſwer at the inſtance of the Purſuer, a- 
gainft whom the Spalzze after ipecitied 
was committed; that is to ſay, the De- 
fenders for their Wrongous, Violent, and 
Maſterful coming by themſelves and their 
Servants, Complices, and others m their 
Name ; of their cauſing, ſending, hound- 
ing out, command, reſet, aſſiſtance and rati- 
habition to the Lands of wuponthe 
day of and for their Wrongone, Vio- 
lent, and Maſterful Spoilzzation of the 
Goods (to be condeſcended on) and then 
concludes, that they ſhould pay the Pri- 
ces extending to and the Profits 
that the Complainer might have made of 
the ſaids Goods daily fince the ſaid Spul- 
zZ84tion, extending to &c. 

In a Summons of Wakening, the Com- 
plainer after narrating that he had _ 
ſuc 
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fo lic over and ſleep for a Year, (tor 
there needs no Wakening if there was any 
Fudicial A, or Minute upon the Sum- 


243 
ſiich a Summons, which he had fuffered Tit. I. 


LAI 


mons within the Year) and therefore. 


concludes againft all che Perſons cited in 
the firſt Summons, to hear and {ee the 
foreſaid Aftion called, wakened, and begun, 
where it laſt left, inſiſted into, and Juſtice 
admimſtrated therein, till the final deci- 
fron of the Cauſe. 

A Furthcomng is that Action, wherein 


Furth- 


the Arretter libels, that he having raiſed coming; 


Letters of Arrtſtment, he cauſed Meſ- 
fenger lawfully fence and arreſt all Debts 
owing by the Defender to his Debitor, 
to remain under Arreſtment, and to be 
made furthcoming to him ; and there- 
fore concludes, that the Defender (ſhould 
be decerned to make furthcoming Payment, 
and delivery to the ſaid Complainer, of the 
Sum of adrbred, reſtand, owand by 
him to the ſaid Debitor. 

[f notwithſtanding of the Arreſtmertr, 
the Debitor pay his own Creditor; he 
will be liable to the Arretier, and will 
be forced to pay him what he was reſting 
to his own Creditor, and likewite he 
may be purſued for breaking of Arreſt- 
ment, wherein after the Arreftiment and 

R 2 Payment 


Breaking 
of Arrecſt- 
ment. 
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Book IV. Payment is narrated, the Purſuer con- 
TV cludes, that the Defender ſhould be de- 


* RK. ] 6. 
Par. 7. 
Ac 118. 


Accumu- 
lation of 
Actions, 


cerned to have broken the Arreſtment then 
ſtanding, and not lawfully and duely looſed ; 
and therefore to be puniſhed in bis Perſon 
and Goods, conform to the Laws of the 
Realm, in example of others *, 

Though the Accumulation of ſeveral 
Attions into one Libel, was not allowed 
by the C:vil Law, yet it is allowed by 
Ours ; in which we may not only purſue 
ſeveral Perſons for ſeveral Debts in one 
Libel, which we call by a general name, 
an Aftion againſt Debitors, but we may 
likewiſe accumulate ſeveral Concluſions 
againſt one and the ſame Perſon, though 
they be of different Natures ; as Redu- 
&ions, Improbations, and Declarators of 
Property, and Actions of General and 
Special Declarator 3 in all which, it is a 
general Rule, quot articuli tot libells, 

But when many Actions are competent 
for one and the ſame thing, as if a Meſ- 
{enger be deforced, we may purſue the 
Detorcer criminally, (which will infer 
Corfiſcation of Moveables) or civilly, for 
payment of our Debt; and the purſuing 
of the one docs not extinguiſh, or con- 
{um the oiher 3 and either the Criminal 
or Civil Action may be firſt purſued, 


and 
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and in the concourſe of all Actions, if Tit. II 
the Actions which concur have different > 
Conclufions, as in the foreſaid intiance Concurſus 
where the Criminal Action of Deforce- 2ionum. 
ment concludes Confiſcation, and the Ci- Deforce- 
vil Action only Payment. Though the T2 
Defender be affolzied in the Criminal 
Proceſs, yet he may be purſued Civilly, 

and the Deforcement referred to his 


Oath. 


T4340 IK 
Of Probation. 


FÞ3 underſtanding the atter of Pro- Probation. 
bation, it is fit to know, that all 
Probation is either by Writ, by Oath, or 
by Witnefles. 

Probation by Writ, has been formerly By Writ. 
explained in the Title concerning Obliga- 
trons by Writ. 

Probation by Oath, is when either the By Oath, 
Party or Judg refers any thing tothe Oath 
of the contrare Party, but regularly, no 
Man's Right can be taken away by Oath, 
except he who has the Right refer the 
fame to the Adverſary's Oath : but when 
there is a former Probation already addu- 
” R 3 cd, 
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Book IV. ced, the Judg ſometimes gives an Oath of 
AV Supplement ;, which is ſo called, becauſe it 
Oach of js given to ſupply the Probation already led, 


Supple- 


ment. 
Oath of 


Calumny. 


K. Ja. I. 
Par. 9g. 
AR 125, 


Oath 1n 
Li:em, 


A quali- 
hed Oath, 
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when it is deteCtive or unclear, 

An Oath of Calumny, is that whereby 
either the Purſuer or Defender is obliged 
to ſwear that the Purſuit, Defence, Re- 
ply, &c, are not groundleſs and unjutt : 
and this may be craved by either Party at 
any time during the Dependence; and if 
it be refuſed, the Purſuer will have no 
further Action, nor the Defender will not 
be allowed to inſiſt any further in the De- 
fence, Duply, &c. whereon his Oath of 
C alumny is-craved, 

An Oath in Litem, «u that which Law 
allows the FJndg to defer to him who is 1#- 
jared for proving the quantities of the 
thing wherein he ws ingured;, V.G. It | 
purſue Titins for having broke up my 
Trunk, and I having proved that he aid 
break, it up, the Judg will refer to my 
Oath what I had in the Trunk 3 and this 
13 allowed both in Odium of him who 
commits the Injury, and leſt the Perſon 
unjuſtly injurgd ſhould loſe his Right for 
want of Probation. 

A qualified Oath is, that whereby be to 
whoſe Oath any thing 1s referred, depones, 
wot ſumply, but circumſtantially ;, which - 

| call 


XUM 


a UL S4dSs LE WETT IC4 OF 
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call to depone with a quality ;, V. G. If 1 Tit. II. 
purſue Titins for payment of 100 hb. yy 


which he promiſed to pay, who compears 
and depones, That the Promiſe was con- 
ditional, and diddepend upon ſomething 
to be done or performed by the Purſuer, 
as that intuitue of the Promiſe, the Par- 
ſuer was to make over ſome Right to him, 
or diſcharge fome Obligation or Righr 
ſtanding in his Perſon : and thoſe quali- 
hed Oaths generally are admitted it the 
Quality be intrinfick ; that is to ſay, neceſ- 
ſarly smployed in the nature of the thing, 
Or are a part of the Promiſe : As in the 
toreſaid Inſtances. 

But if the Quality be extrinſick, it in 
effe& reſolves in a Defence, and ſo muſt 
be proven otherways than by the qualified 
Oath; as if a Debt be referred to a Par- 
ty's Oath, who depones, that he acknow- 
ledges the Debt, but that the Purſuer is 
reſting to the Deponent the equivalent Sum 
with which he would compenſe the Sum 
purſued for : this will not be admitted as 
a Quality, but is in effe& a Defence which 
mult be proven otherways than by bu Oath. 


Probations by Witneſſes, having been Probation 
allowed in all Caſes of old, until the falſe- by wir- 
neſs of Men forced our Law-givers to al- Peiles. 


low nothing above 100 {;b. to be proven 
R 4 without 
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Yo 


Inhabile 
Witneſſes. 


Preſuftp» 
{i0.15. * 
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without Writ or Oath, and Promiſes to be 
only proven by Oath ; this Probation by 
Wirneſs is therefore called Probatio prout 
de jure ;, and it is fit to know, that none 
within Degrees defendant, that is to ſay, 
who are Conſin-germans, or nearer Rela- 
tions, can be Wiunefſles 3* nor Women, nor 
Tenants who have not T acks, nor Per ſons 
declared Infamous, nor Domeſtickh Ser- 
vants, nor ſuch as may gain or loſe by the 
Cauſe, nor ſuch as have piven partial 
Counſel, that is to ſay, Advice to raiſe or 
carry on the Pur ſuit ;, ior ſuch as have told 
what they will depone, which we call pro- 
acre teſtimonium ;, nor ſuch as compear to 
depone without heing cited, whom the 
Law calls Teſtes ulrrentos,and rejes them 
becauſe of their [uſpetied forwardneſs : 
All others except thele may depone, and 
are called habile Witneſſes ;, and it habile 
Witneſſes refuſe to corge when they are 
cited, there will be firſt Horning, and then 
Caption airetted againſt them, ' which are 
called firſt and ſecond Diligences, but their 
E ſcheats will not fall upon that Horning, 

'. Preſumptions are'a kind of Probation, 
and a Preſumption u defined to be a ftrong 
Ground or Argument, whereby a Judg bas 
reaſon to think, or be convinced that ſuch 
as thing & true , and they are divided into 
: - ; Preſum- 
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Preſumptiones juris,, which though they Tit. III. 
be ſtrong, yet may be taken off by a con= wwW;} 
trary Probation; as if a Man threaten to 

poiſon another, if the Perſon was there- 

after poiſoned, it is preſumable that he 

was poiſoned by the Threatner : and Pre- 
ſumptiones juris & de jure, ubi lex con- 

ftituit ſuper Preſumpto ;, and thus the Law 
preſumes, that an ulrronzous Witneſs, who 

offers himſelf, is partial, and therefore 
Natutes' upon that Pretumption, that he 

ſhall not be received 3 and againſt theſe 
Preſumptions, no Probation can be ad- 
ak. 


TIT. 1, 


Of Sentences, and their Executiqn. 


Fter a Decreet is extracted, the Ob- 

tainer thereof raiſes Letters of Horn- 
ing thereon ;, whereby the Party decerned 
is charged to pay or fulfil the will of the 
Decreet, under the pain of Rebellion 3 
and this Decreet can only be quarrclled by 
Reduttion or Suſpenſion, in” both which 
the Reaſons whereupon it is quarrelled 
are ſet down: nor can a Decreet of the 
Zords be taken away without Es 

an 
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Book IV. and if there has been a Debate in the firſt 


Inftance, (for ſo we call the Action be- 
fore the DNecreet, as we call Reduttion 
and Suſpenſion the ſecond Inſtance) then 
nothing that was competent to have been 
proponed before the Decreet will be ad- 
mitted, but will be repelled as competent 
and omitted ;, for elſe there ſhould be no 
end of Debate - but yet if any thing have | 
newly emerged, or has newiy come to 
the Party's knowledg, theſe are and muſt 
be received, if he depone that he krew 
nat the ſame formerly. 

The ordinar effect of a Suſpenſions to ſtop 
the Execution of Sentences for a time ; and 
it is a Summons, wherein the Party alledg- 
ed, injured by a Decreet, doth cite the 
Party who has obtained the Decreet be- 
fore the Lords, (tor no inferiour Court can 

ſuſpend) to anſwer to the Reaſons offered 
by him, for ſuſpending Executions upon 
that Decreet : which Summons proceeds 
upon a Bill,. wherein the Reaſons are re- 
preſented to the Lords, for though ſome- 
times the Lords ordain the Reaſons to be 
debated upon the Bill, yet ordinarly they 
ordain Letters of Suſpenſion to beraiſcd: 
If the Decreets be in foros, then the Suſ- 
penſion mult paſs by the whole Lords in 
time of Seſſion, and by three Lords in 

f time 
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time of Yacancez but other Necreets may Tit. Ill, 
be ſuſpended by any one Lord, 
There are other Reaſons allowed to be 
infiſted on beſide theſe in the Bill, aud 
theſe are called eiked Reaſons; and a Man 
may ſuſpend upon new Reaſons, as oft 
as he pleaſes, fSr competent and omitted 
is not received againſt Suſpenſion. But 
if the Reaſon of Suſpenſion be founded 
on Compenſation, the ſame mult be pro- 
poned in the firft Intiance, and before the 
Decreet be extracted F, otherwiſe it will *K. ]. 6, 
be repelled as competent and omitted. Par. 12, 
If the Suſpenſion be called Diſculs'd, $9741 
and the Letters found orderly proceeded, 
that is, ordained to be put to farther 
Execution : Then Letters of Captſ6n may 
be raiſed ; whereby all the Inferiour Fudges 
and Magiſtrates, are ordained to concur 
with the Meſſenger in apprehending the 
Rebel, and putting bim in Priſon : which 
if they refuſe, or if the Priſoner thereafter 
eſcape qut of their Priſon, they are liable 
#0 pay the Debt, by a Subſidiary Ation. 
Decreets are executed likewiſe by Poyn- 
ding and Arreſtment, upon the Warrand 
en the Letters of Horning, which are fully 
treated in their proper places : Vide ſupra, 
Tit. Poynding, and Arreſtment. Tu. 6. 
Book 3, 
As 


Fire and 
Sword, 


Decreets 
Arbitral, 
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Book IV. As to Execution of immoveable Goods, 
TY WV which is by Compriſing and Adjudication , 
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the ſame is formerly treated, Book 2. 
Tit. 12, 

If the Decreet be to remove from Lanas, 
then the Party decerned to remove, being 
denounced Rebel, for not removing, the 
Sheriff or Fudg ordinar, is charged to 


Letters of eject, who comes to the Land, and puts 
EjeQion. 


out the Fire, or cafts out ſome of the 
Pleniſhing : But if a Man continue to 
poſlels in [pite of all Law after he is le- 
gally ejected, the Privy Council will give 


Letters of Letters of Fire and Sword to the Party in- 


Jured;, commithionating the Sberiff and 
others whom he will name, to ds/poſſeſs 
him by the Sword, to raiſe Fire, and ufc 
all other Severnies ;, for which the Com- 
miſſion does indemnify them. 

If ſuch as have debateable Rights,chooſe 
rather an Amicable, than a Fuaicial Deci- 


fron, they ſubſcrive a Submiſſion to Arbi- 


zers, and if they pleaſe, to an Overſman, 
and another Blaxk on the back of the 
Submiſſion ;, wherein they may hill in their 
Decreet Arbitral : And though it be free 
to theſe Arbiters to accept, yet if they 
once accept, the Lords will grant Letters 
of Horning to force them to decide. 


Though 


and their Execution, 
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Though theſe Arbitess are not tied to Tr. IE 
the ſtrict Solemmities of Law, yet they Tu 


mult obſerve material Fuſtice , and there- 
fore they muſt advertiſe Parties, that they 
may give in Claims, (for a Claim to Arbi- 
zers 1s in place of Libels to Judges) and 
muſt allow Terms to prove : And though 
Equity is to them a Rule, as Law is to 
other Judges ; yet if either Party be 
enormly leſed, the Lords will ſuſpend and 
reduce their Decreecs. If the Submiſſion 
bear no ſpecial Day betwixt, and which 
they are tied to decide, they muſt decide 
within a Year of the Submiflion 5 and 
if Witneſſes will not voluntarly appear 
before them, the Lords will upon a Bill 
grant Letters of Horning to force them to 
appear, as they will againſt che Arbiters 
themſelves ; if they refuſe or delay to de- 
cide, and to give forth their Decreet Ar- 
bitral, 

Another ordinary way now uſed is, that 
the one Party grants a blank Band, and 
the other a blank Diſcharge, to be filled 
up by the Arbiters, without any Sub- 
miſtion, 
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Deliaa, 


Treaſon. 
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Par. } 
AQ 24. 
K.C. 2. 
Par. 1. 
Sefl. 2. 
Aﬀi2. 


TK. C. 2. 


Par. 3. 
AR 2, 
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Of Crimes. 


RIMES arecither Private, where 

the Injury is committed againfi Prs- 

vate Perſons; or Publick, where it is com- 

mitted immediately againft che Common- 
wealth, 

Private Crimes, called alſo Delifta in 
the C:ivil- Law, oblige the Committers to 
repair the Damage and Intereſt of the 
private Party, 

Crimes are in Scotland cither puniſhed 
Capitally, by Death 3 or Pecunially, by a 
certain Fine z or Arbitrarly, at the Diſcre- 
tion of the Judg, 


Capital Crimes are, 

Treaſon, which is puniſhed by Fore- 
faulture of Life, Lands, and Goods. 

Ie is Treaſon in any Man to plot, con- 
trive or intend Death or Deſtruttion to 
the King's Majeſty ; or to lay any Re- 
ſtrain: upon bus Royal Perſon ;, or to de- 
prive, depoſe or ſuſpend him * ; or to en- 
deavour the Alteration or Dwverſion of the 
Succeſſion 4; to levy War againſt the 

| King, 


King, or any Commiſſionated by him \ or 
to intice others to invade him * ;, to make * Par. 1. 
Treaties or Leagues with Foreign Princes, Sefl. 2. 
or amongſt themſelves without hes conſent F. + <4 
To riſe in fear ow ne the King , var. i © 
to raiſe a Frey in bis Hoaſt ||; to Aſſail Seff. 1. 
Caſtles where he reſides * > to impugn the A& 3 5. 
Authority of the three Eſtates ;, to decline || K. J. 2. 
the King's Authority, not to come out to = 3s 
the King?s Hoaft, or to deſert itf; top ” 
maintain or reſet Traitors|\|; to conceal Par. 6. 
Treaſon ;, to counterfeit the King®s Coin; At 24. 
and to raiſe wilful Fire* ; all which are * K- }- 6: 
Species of High Treaſon. _ Go 
We have a kind of Treaſon in Scotland ,,q <a 
which we call 4 Statutory Treaſon, be- + K. Ja. 1. 
cauſe it is meerly introduced by Sratute, Par. 1. 
and not by Common- Law ; viz. Theft in * 4- 
landed Men\| , becauſe of the Danger of --— a 
that kind of Theft z Murder under a& 24. 
eruſt * ; as if one Man ſhould kill ano- K. ]. 2. 
ther, when he invites him to his Houſe ; PAF- 2- 
or a Tator ſhould kill his Papi, which Laos 
becauſe of the eatineſs and attrociouſneſs pr. -_ 
of the Crime is made Treaſon. The * K. Ja. 5. 
firing of Coal Heughs T, Aſſaſſination || , Par. 3. 
and the purſuing another for Treaſon with- AR 8. 


[| K. Ja. 6. 
Par. 11. At go. Flbid. Aﬀtgr. Þ K, Ja, 6. Par. 12» 
AR 146, || K, C. 2. Par, 3. AQ 13. 


Or Erimes; 


Book IV. out being able to prove it *. All. Feſuits; 


Seminary-Prizſts,and Trafficking Papiſts + , 
and all Thieves, who take Bonds from leal 
and honeſt Men; for re-entering when 
they pleaſe : All who purchaſe Benefices at 
Rome, are guilty of Treaſon |. 


No Crime can be purſued againſt a 
Man or his Heirs after his Death ; except 
* that Treaſon which is committed again 
the King's Perſon or Common-wealth, 

A Traitor being forefaulted, not only 
all the Lands he holds of the K:zg, but 
all the Lands he holds of any other Su- 
periour fall to the King becauſe the 
Crime is committed againſt him, But 
becauſe the King cannot hold Lands of any 
other Superiour : therefore he does by a 
Letter of Preſentation under the Quarter 
Seal, preſent a Donatar to the Superiour, 
who is to be Vaſſal to the Superiour, in 
place of the Perſon forefaulted : And this 
method of Preſentation the King uſes 
alſo in the Caſes of Baſtardy and wlri- 
mus heres. 
| Not only the Lands diſponed to the 
Perſon forefaulted, but all the Lands dil- 
poned to Sub-vaſfals, who are not con- 
firmed, fall co the King; for the Lands 
return to the K37g: in the ſame condition 
they 
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they were diſponed by his Majeſty, or his Tit. IV. 
Predeceflors, without being burdened with WYw. 
any Right except theſe to which he has 
conſented : Nor is the K#ng obliged to 
acknowledg Tacks, though made and 
clothed with Poſſeifion before commitr- 
ting of the Crime, except the Tack be 
ſet for a ſuitable Tack-duty. The King 
is obliged to pay no Debt, though con- 
trated for onerous Cauſes, before the 
committing of the Crime, except the 
Creditor have a real Security, therefore 
confirmed before the Crime was cont- 
mitted. . 
The other Capital Crimes are Blaſpbe- Ke. _ 
- » Is 
my, Man-ſlaughter, or Homicide ; tor all gg; 
Homicide is Capital with us, except it be A& 22. 
Caſual *, or Homicide in Self-defence. tR. ]. 1. 
+ Theft is puniſhable by Death z but Far- 13 
we call ſmall Theft Pickery, and it is only a 137» 
puniſhable arbitrarly ||. 7 K. 3. 
Notour Adultery, that is to ſay, where var.7. 
there are Children of the Marriage, or AG 60. 
where the Adulterers converſe openly at —_ M. 
Bed and Board, or being diſcharged bythe pw : a. 
Churh to converſe, do continue to converſe, x, Ja, 5. 
i pan#ſhable by Death * ;, but ſimple Adul- par. 6. 
tery is only puniſhable arbitrarly. Inceſt *, AQs 105. 
Buggery, Duels +, the invading of any oY Ja. 6. 
of His Majeſty's Officers, for doing Hu ,o ,, 
S Majeſty's 
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Book IV. Majeſty's Service * ;, Forgery 4, Witch- 
ENV Craft, and the Conſulters of Witches || ; 
* R. Ja. 6, Sorners, that is to ſay, ſuch as maſter- 
Par. 16. fully take Meat and Drink from the Kings 
AtI2. People without —_ +: All wilful 
rey Ja. 5 hearers of Maſs, and Concealers of the 
AR 4. fame; Mutilation\|, which is the diſa- 
| K. Ja. 5. bling of a Member, though de praxt ; 
Par. 6. © this be ordinarly puniſhed with an Ar- 
a” - bitrary Puniſhment : Or the Authors of 

Q _ Infamous Libels, Seditions Speeches tend- 
Par.79. ing to Seditionz the Strikers of any 
Ys Judg in Fadgment Mixers of Wime*, 
: 37 and Conmitters of Hame- ucken, by which 
| 73 We wnderſtand the aſſaulting or beating 
Par.1, any Man in bi Houſe, 

Atg,&%7. The Crimes to be pecunially puniſhed, 
Wii J. 3- are the Slayers of Red-Fiſh F, Killers of 

1% Daes, Deer, Roes\|; Deſtroyers of Bee- 
+k J.s biver, Fruit. trees, Green-Wood;, Kind- 
ters of Mure-burn, except in the Month 
At 153. of March, Steeping of green Lint in 
ii J. 6. running Waters, or Loches ;, ({uch as are 
guilty of Abominable« Oaths, _—_ For- 


» [7 A al F Ns 
R. f. I Catio 


At 89. T K. J.1. Par.z. At19, {| K. }. Is Par, I. 
AQ 1, and AQ 16, Par. 14, AR 10, 


Crimes 


XUM. 


Crimes to be arbitrarly puniſhed at the Tic, IV. 
Diſcretion of the Judg, are Negligence A» 
in the King's Juages and Officers *, and * K.]. 2. 
ſuch as unjuſtly murmur againſt them Þ ;, Par. 14. 
breakers of the King's Protettion ||; the a” 76. 
bringing home of Erroneous Books * ,, and p,_ J z* 
the troublers of Church-Men \, Crafts- a& 10g. 
Alen who wrongouſly refuſe to fulfil the ||K. Ja. 1. 
Work which they have taken in hand + ;, 4-11. 
Verbal Injurtes and Scandals againſt pri- = Ls 
vate Parties. Par, 7. ; 

It is fit to know that no Puniſhment A& 106. 
left Arbitrary by the Law to the Diſcre- FT. }. 1. 
tion of the Judg, can be by him extended = 5o 
to Deathz and that where-ever the Law 1 "pq 
appoints Death to be inflicted, the Ot- pax. "4 
fender's Moveables fall to the King, tho a& 11. 
the Law does not expreſs the ſame, and 
tho the Sentence expreſs not the Con- 
fiſcation, 

There are other Crimes whereof the 
Puniſhment is not reducible to any of 
theſe kinds 3 and thus Perjury and Big a- 
my, (which is a kind of Perjury, becaute 
a Man who marries two Wives breaks his 
Matrimonial Oath) are puniſhable by 
Confiſcation * of all the Offenders Move- * Q. Mary 
able Goods, Impriſonment, and Infamy. = $ 

Deforcers of Meſſengers, and breakers Os 
of Arreſt ment, are puniſhable by Connt- 

S 2 cation 
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Book IV. cation of all their Moveables * > Fore- 
TYRA fſtallers of Mercats 4, by buying things be- 


*K. ].6. 
Par. 9. 
ARt 118, 
Par. 12. 
A 150. 
t Ibid. 
AQ 48. 
| K. J. 6. 
Far. Ito 


fore they be prefented to the Mercat, or 
before the Mercat be proclaimed. are pu- 
niſhable by Impriſonment, and Confiſca- 
tion of what is bought. 

Ocker, or Vſury\, which 1s the taking 
more than the Annual Rent allowed, or 
the taking Annual Rent before the term 
of Payment, is puniſhed by loſs of the 


A . 

_ -_ principal Sum 3 for the Debitor is to be 
AR 222, free from the Obligation, and the Writ 
Par. 15. being reduced, the Sum belongs to His 
AR 2587s Ma eſt 

*&, 1@- Jjt'y E 

Par. 7. Stellionat, or the making of double 
AR 15. Rights, is puniſhed by Infamy *, and their 
K. J. 6. Perſons are at the Kings Will. 

_ ap The Keepers of ViGual to a Dearth are 
+ "oy 4" puniſhable, as + Ockerersz and by the 


| Civil Law, per leg. 


ul. de Annona. 


Par. 6 
AR 22. Bribing of Judges is puniſhable by Infamy 
k. J.5s. and Deprivation. Plagium, or the ſteal- 
_ 5 inz of Men, is a particular Crime by the 
75 Civil Law; but is a Species of Theft with 
| R. J. 5, US» And Theftboor, which is the ſaving a 
Par. 13, Thief by fyning with him, is puniſhable 
AR 137. as Theft ||. Baratry, or the obtaining 
ng Ja 6. Benetices trom Rome, is puniſhable by 
_ * Baniſhment and Infamy. Ambitxs, or 


the obtaining Offices by unjuſt Means, is 
not puniſhable under Monarchy. By 


Df Crimes. 


By our Law, when the Parſuer raiſes a 
Creminal Summons, he muſt tind Caution 
to report the Criminal Letters indors d 
and execute; and the Cautioner muſt ei- 
ther enatt himſelf in the Books of Ad- 
Jonrnal, (for fo we call the Regilters of 
the Tuſtitiary ) ihe be preſent; or he muſt 
ſend a Band to be regiltrate there, if he 
be abſent, under the Pains contained in 
the Act of Parliament *: And the Defen- 
der is by the Letters commanded to tind 
Caution in the faids Books, within fix 
Days after the ſaids Letters are execute 
againſt him z which finding of Caution, 
he mult intimate to the Meſſenger who 
cites him, elſe that Meſſenger may de- 
nounce him for not tinding Caution. 

The Defender in all Crimes is allowed 
to have Letters of Exculpation, for lead- 
ing Witneſſes for proving ot his own 
Innocency, which he muſt raiſe and exe- 
cute againlt the Day of Compearance, to 
which he himſelf is cited ; for all Diets in 
Criminal Courts are peremptor. And 
there are no Diets allowed tor farther Pro- 
bation, either to Purſuer or Defender. 

All Probation in Criminal Caufes muG 
be very convincing and clear, becauſe of 
the ſeverity of the Conclution ; But yet 
| fometimes Witneſſes otherwiſe inhabzle, 
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Book 1V. are allowed, becaule of. the Danger of the 
GL Common-Wealth, as in Treaſon, or be- 


cauſe the Crime cannot be otherwiſe pro- 
ven, as in Hameſucken. 

The Juſtices are the only Judges to all 
Points of Relevancies, and even to the 
Objections againſt the Witneſſes; and 
they remit to an Inqueſt of 15 choſen 
Mcn out of 47, to judg what 1s proven : 
- And this I:queſt may condemn upon their 
own Knowledg, they being in our Law 
both Judges and Wicneſles : And if -they 
condemn, Their Verdif# (for fo their 
Sentence 1s called) cannot be quarrelled, 
nor they for Condemning :; but if they 
abſolve after clear -Probation led, they 
may be puniſhed with Intamy, and Con- 
fication of Moveables, 

The Puniſhment of Crimes is taken off 
cither by Remiſſion, which mult paſs the 
Great Seal, and mult expreſs the greateli 


« 4. Crime F, for which the Remiſſton is grant- 


«d ; or, by Indemntzes, which is a ge- 
nerul Remiſſion granted by the King or 
Parliament ;, betwixt which two there is 
. this difference, that the obtaining a Re- 
miſſion does not free the Obtainer from * 
aſſytning the Party, (that is to ſay, from 
repairing his Loſes) ſince it s preſumed 
', af q 

tne King does only diſcharge what belonged 
to 
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to bim, which is Vindi#a Publica z but Tir. 1V. 
not what is the intereft of private Parties, TV 


or vindifta Privata : But becaule all the 
People are repreſented in Parliament, the 
King and Parliament may by their [ndem- 
nity diſcharge both the one and the 0- 
ther. 

He who founds ona Remiſſion,acknow- 
ledges the Crime 3 but he who tounds on 
an Indemnity, does not. 

The King likewiſe reſtores Men fome- 
times againſt Forefaultures ;, which Re- 
ſtitution is either by way of Juſtice, find- 
ing that the Perſon was unjuſtly condemned, 
and then the Perſon condemned is reſtored 
to all that ever he had; and he recovers 
not only his Fame, but his Eftate, though 


tranſmitted to third Parties *. Or. Se- *K. ).c. 
cuando, the Reſtitution is by way of v Aga = =_— 


and meer Favour ;, and then the Party con- 
demned cannot recover what was be- 
fiowed by the King upon third Parties 
for the King cannot recal what was once 
legally and warrantably granted to him, 


FINTIS. 


conſt Accrue. 
A Ated in Books, Enrolled or Regiſired. 
Adadcbted, Owing, 
Adminicles, Proofs or Supporters. 
Advert, Take heed. 
Advocate, Counſellor at Law. 
Aliment, Maintenance. 
To Aliment, To maintain, or diet, 
Annual Rent, Intereſt, 
Appearand, Apparent. 
Appriſing, The adjudging of an Eſiate 
to pay Debts, 
Aſcrive, Aſcribe. 
Ajſailzed, Acquitted. k 
Avail, Value. 
B 
Ackband, Counterband. 
Baillie, Bailiff. 
Bairns, « Children. 
Bairns part ef Gear, A Child*s Portion. 
Band, Bond. [} 
Bloodwits, Drawing of Blood in Quar- 
7 rels, 


An Explanation of the moſt difficult 


Scots Words in the foregoing Treatiſe. 


Boll, 


Boll, 
Bruik, 
Burſers, 
Bygone, 


Aption, 
C aſualities, 


C aution, 
Cautioner, 
Cedent, 
Chamberlain, 
Chamberlain-Court, 
Chancellary, 
Coalbeugb, 
Cognition, 
Cognoſce upon, 
College of Fuſtice, 
Colluſion, 
Commiſſar, 


Compears, 
Condudtor, 
Conqueſt, 
Conſignatar, 


[! Crop, | 
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Four Buſhels. 
Enjoy. 

Poor Scholars. 
Bypaſt. 


A Writ for taking a Man. 
Rights or Perquifites due to 
_ of whom Lands are 
el 


Security, 

Bondſmans- 

He that makes a Grant. 

Stewart. | 

Stewart's Court. 

Chancery. 

Coal-mine. 

Cognizance. 

Take Cognizance of. 

Inns of Court. 

Underhand Agreement. 

Official, or he who holds Bi- 
ſhops Courts. 

Appears. 

Hirer. 

Purchas'd. 


A Conligner, he that con- 
figns, 
Corn, 


Daes, 


*-/. "_ 
Ates, 


Decerned, 


Declarator, 
Decreet, 
Deforce, 


Deſunt, 
Denuded, 
Deputes, 
Deſuetude, 
Daet, 


Diligence, 


Diſconti :gHe, 
Diſpon'd, 
Diſftranzae, 


Dt wot, 


Dole, 
Donatar, 
Doced, 


E 


F feivine 
Eike, 


Elictter, 
Emprion, 
Enormly, 
E jche a, 


"An Explanation of Seats Words. 


Does. 

Decreed, or Impower'd. 

A fort of Declaration in Law. 

Decree or Sentence. 

To oblige one to defift by 

Ce. 

Deceas'd. 

Divetied. 

Deputies. 

Dilute. 

Time of appearance before a 
Court. 

Patting of a Legal Sentence 


in Execution. 


| Separated. 


Aiign'd. 

Ditireſs. 

Green Turf for covering 
Houſes. 

Deceit. 


' Donor. 


Endowed, 


Conform or proportionable. 


An Addition. 


Sollicitor or Procurer. 
Buying. 

Irregularly, Exceedingly. 
Forfeiture, 

Evi, 


A 


Evi, 
Evidents, 
Ewte, 
Excambion, 


Exerce, 


Ailzing, 
Fang, 
Feal, 


Fear of War, 
To Fence a Court, 


Ferme, 


Fisk, 
Foggage, 


Forefaulture, 
Fortilace, 
Frey, 


G 
(o Leibe, 
Goods, 

H 


Abile, 
Heritable, 
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Aﬀect or deſtroy. 

Evidences. 

Avoid, 

Exchange of one thing for 
another. 

Exerciſe. 


Failing. 

Taken in the FaQ. 

Green Turf for Hedging or 
Incloſures. 

Warlike Poſture. 

To hold a Court in the uſual 
Formalities as inthe King's 
Name, &c. 

Corn or Meal paid to the 
Landlord for Rent. 

Exchequer. 

Graſs which grows after the 
mowing of Hay. 

Forfeiture. 

A ſmall Fort. 

Falſe Alarm or Tumult. 


Land belonging to the Mini- 
ſter of each Pariſh, 
Cattle. 


Able. 
Hereditary, 


Feeretor, 


Feretor, 

Heretrix, 

Heritage, 

Hoaſt, 

Horning, 

Founding out, 
U 


Dot, A 
Impreſt able, 
2 ud 
Imemed, 
Imerdiiion, 
imromettors, 
Imromiſſion, 
Imuue, 
Joyſmg, 
Fuſftice General. 
K 


Emned, 
Kill'd, 


L 
Aborrows, 
Lesd, 


Leal, 
Legatar, 
Libel, 
He Libels, 
Life-rent, 
Lint, 
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Freeholder. 
Heireſs. 
Inheritance. 
Army. 
Outlawry. 
Setting on. 


Fool. 

Not to be performed. 
Having a legal Right. 
Formed. 

A diveſting one of his Power. 
Thoſe who intermeddle. 
Intermeddling. 

With regard or reſpec to. 
Enjoying. 

Lord Chief Juſtice. ' 


Known. 
The drying of Corn on a 
Kiln. 


A binding to the Peace, 
Injur'd, 

Honeſfi. 

Legatee, 

Indite or Indi&ment. 
He informs or ſays. 

An Annuity for Life. 
Flax. 


Liquid, 


XUN 


P 


Liquid, 

Loches, | 

Lords of Seſſion, 
M 


Alverſation, 
Manſe, 
Meal, 
Modefied, 
Moor, 
Multar, 


Muyreburn, 


N 
Imious, 


Notar 8 
Notor, 


O 


Neromus, 
—_—_ 


E OS. 


Pleniſhing, 
Poynaing, 
Preſcrive, 


Procedour, 


Proceſs, 
Propone, 
Pupils, 


< 


An Explanation of Scots Words. 
Fix'd, aſcertain'd. 


Lakes. 


Judges. 


Misbehaviour. 
Miniſter*s Houſe. 


Rent. 


Regulated, aſcertained, 


Heath. 


Toll paid for grinding to 
the Millar. 
Burning of Heath. 


Too much, 
Notary. 
Known. 


Weighty. 
Owing. 


Peremptory, fix'd. 
Houſhold Furniture. 
Diftraining or Seizing. 


Preſcribe. 


Procedure, Proceſs, or Trial 


at Law 
Law-ſuit. 
Propoſe. 
Minors. 


5 Sn nee oh. AE eee 


R 
Ata, 


Regality, 
Relaxation, 


Relevant, 
Relit, 
Repleag, 
Repone, 
Reprobate, 
Reſile, 
Reſtand, 
Rouped, 
TY 


Sg Eſſion, 
Signet, 
Skhaithleſs, 
Sow, 
Spendihrift, 
S Spine, 


-« wt 


: ummar., 


- ASummonſes, 
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Relevancies, 


. Three Suns, 


A Proportion. 


Recognoſce to 4 
Superiour, 


Return to a Superiour. 

Royalty. 

Releafing, or acquitting, 

Sufficiency (atistaCtory. 

Suthcient. 

Widow. 

Replevy. 

Reſtore. 

Reje& or Condemn. 

Retrat or go back from. 

Reſting. 

Sold by way of Audtion. 

Aſſigning ot a place for Cat- 
tel to feed on. 


Term. 

King's Seal. 

Free from Damage. 

A Horſe or Cow?s Gras. 

An 1!1 Husband, a Prodigal. 

Waſte or Devaſtation. 

Benefice. 

Subſcribe or Sign. 

Short, or without the ufual 
form of Law. 

Summons. 


Three Days. 
Tabled, 


T 
Abled, 


Tacks, | 
T acksman, 

T ailze, 
Teand Bear, 
Teinds, 
Teſtament, 
Theaſurer, 


Theſaurary, 
Thirl, "P 


Taciturnity, 


Thirlage, 

T hole, 
Tocher, 
Tranſumpts, 
Tutor, 


V 
 Atks., 
V Vaſſal, 


Vendition, 
Vittual, 
Uplife, 
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Laid before. 

Silence. 

Leaſes. 

Leſſee. 

Entail. 

Tithe Barley. 

Tithes. 

Will. 

Treaſurer. | 

Treaſury. 

To be obliged to grind at 
ſach or ſuch a Mill. 

Such an Obligation. 

Endure, 

Wife's Portion. 

Tranſcripts. 

Guardian. 


Is Vacant. 

One who holds Land from a 
Superiour in Feu, or on 
condition of ſuch and ſuch 
Services. 

Selling. 

Corn, Meal, and Mal. 

Collect. 


VN der, IWeadſet, Mortgage 
Wrongous, 


FINIS. 


 Wronehal \ 


